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Honorable  Members  of  the  83rd  General  Assembly 

Ladies  and  Gentlemen: 

I  submit  the  1983  Annual  Report  of  the  Joint  Committee  on  Administrative 
Rules  for  your  consideration  pursuant  to  Section  7.10  of  the  Illinois 
Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  1007.10). 
As  required,  this  report  contains  the  "findings,  conclusions  and 
recommendations,  including  suggested  legislation"  developed  by  the  Committee 
as  a   result  of  its  activities  during   1983. 

As  one  of  the  original  members  and  the  fourth  Chairman  of  the  Joint 
Committee,  I  am  proud  of  the  detailed,  in-depth,  bipartisan  reviews  of  agency 
rules  for  which  the  Committee  has  become  recognized  during  the  past  several 
years.      I   hope  to  continue  this  tradition  during  my  tenure  as  Chairman. 

Too  often  legislative  decisions  are  made  on  the  basis  of  inadequate,  or  even 
inaccurate,        information.  Legislative       oversight       decisions       have       been 

particularly  afflicted  by  poor  information.  In  contrast  the  Committee  has 
become  a  source  of  reliable,  up-to-date  information  about  agency  rules  and 
policies  for  all  of  us  in  the  General  Assembly. 

In  1983,  the  Committee  remained  a  strong  and  effective  vehicle  for  legislative 
oversight  of  agency  policy-making,  and  has  taken  major  strides  in  making 
administrative  rules  review  a  major  tool  of  legislative  oversight.  Nineteen 
hundred  and  eighty-three  saw  both  the  greatest  level  of  rulemaking  activity 
by  agencies  and  the  largest  number  of  objections  ever  issued  by  the 
Committee.  The  detailed  statements  of  objection  to  specific  agency  rules  and 
the  suggested   legislation   presented   in  this   report  indicate  both  the  depth  and 
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the  breadth  of  the  Committee's  review  of  agency  rules.  Aside  from  continuing 
its  numerous  review  programs  during  the  past  year,  the  Committee  also  took 
an  active  role  in  informing  and  educating  the  citizens  of  Illinois  about 
rulemaking.  The  Committee's  compilation  and  completion  of  several 
publication,  including  the  Catalog  of  Business  Regulations,  A  Citizen's  Cuide 
to  the  Illinois  Administrative  Procedure  Act  and  its  weekly  Reg-Flex  Report, 
demonstrate  the  Committee's  commitment  to  alerting  the  general  public, 
businesses,  and  associations  to  agency  rulemaking  and  informing  them  of  their 
responsibilities  and  privileges  pursuant  to  the  Illinois  Administrative 
Procedure  Act. 

Overseeing  the  activities  and  policies  of  state  agencies  is  a  task  that  each  of 
us,  as  legislators,  should  take  seriously.  As  you  know,  many  of  the 
complaints  and  questions  we  receive  from  constituents  involve  agency-made 
rules,  rather  than  the  laws  we  enact.  The  Committee  is  one  mechanism  we 
can  and  should  utilize  to  address  these  concerns. 

Finally,  let  me  thank  each  of  you  for  your  suggestions  and  input  during  the 
past  year.  Your  continued  involvement  in  the  activities  of  the  Committee  is 
essential  as  we  represent  you   in  this  vital  oversight  function. 

Respectfully, 


Representative  Monroe  Flinn 
Chairman 
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SECTION   ONE 

COMMITTEE  ACTIVITIES 

Introduction 

This  sixth  annual  report  of  the  Joint  Committee  on  Administrative  Rules 
delineates  the  activities  and  recommendations  of  the  Committee  during  1983. 
The  extensive  work  of  the  Committee  throughout  the  year  is  illustrated  by  the 
diversified  yet  thoroughly  detailed  statements  of  objection  arid  recommendation. 
These  statements  indicate  the  extensive  involvement  of  the  Committee  in  the 
oversight  of  the  ongoing,  day-to-day  policy-making  activities  of  state 
government. 

Each  of  the  Committee's  activities  during  1983  are  reviewed  in  this 
narrative  section  of  the  report.  The  approach  and  results  of  each  of  the 
programs  and  projects  of  the  Committee  are  discussed.  This  introduction 
outlines  the  basic  functions  and  organization  of  the  Committee,  highlights  the 
Committee's  major  accomplishments  in  1983  and  legislation  affecting  the 
Administrative  Procedure  Act,   and   presents  an  overview  of  the  entire  report. 


Basic  Functions 

The  most  fundamental  statement  describing  the  role  of  the  Committee  is  in 
Section  7.04(1)  of  the  Administrative  Procedure  Act:  "The  function  of  the  Joint 
Committee  shall  be  the  promotion  of  adequate  and  proper  rules  by  agencies  and 
an  understanding  on  the  part  of  the  public  respecting  such  rules."  This 
statement  indicates  two  directions  of  the  Committee's  activities:  (1)  working 
with  state  agencies  to  improve  rulemaking  and  rules  and  (2)  promoting  public 
understanding  of  the  rulemaking   process  and  of  the  rules  themselves. 

The  Committee  was  created  in  1977  in  a  comprehensive  amendment  to  the 
Illinois  Administrative  Procedure  Act  (Public  Act  80-1035;  House  Bill  14).  The 
Illinois  Administrative  Procedure  Act  was  passed  in  1975,  but,  the  General 
Assembly,      recognizing     the     Act's     weaknesses     without     the     existence     of     a 


mechanism  for  systematic  oversight  of  the  rulemaking  process  and  direct 
legislative  involvement,  created  the  Joint  Committee  on  Administrative  Rules  in 
an  attempt  to  fill  that  need. 

The  legislature's  desire  for  systematic  oversight  of  state  agencies' 
rulemaking  and  rules  is  met  by  the  several  integrated  review  programs 
performed  by  the  Committee.  These  programs  are  briefly  summarized  in  this 
introduction.  Additional  details  on  each  of  the  programs  are  presented  in  the 
various  sections  of  the  remainder  of  the  Report. 

1.  REVIEW  OF  PROPOSED  RULEMAKING.  Each  new  rule,  amendment  to 
an  existing  rule  and  repeal  of  an  existing  rule  proposed  by  a  state  agency  is 
reviewed  by  the  Committee.  This  review,  which  must  be  accomplished  within  a 
strict  45-day  time  period,  is  primarily  intended  to  ensure  that  new  rules  are 
within  the  agency's  statutory  authority  and  are  legally  proper. 

2.  FIVE  YEAR  REVIEW  OF  ALL  EXISTING  RULES.  The  Illinois 
Administrative  Procedure  Act  requires  the  Committee  to  conduct  a  systematic 
review  of  all  current  rules  of  all  state  agencies,  regardless  of  when  the  rules 
were  adopted.  This  program  complements  the  review  of  proposed  rules  by 
providing  for  an  examination  of  rules  which  have  been  in  effect  for  a  long  time 
and  may  no  longer  be  serving  the  purpose  for  which  they  were  intended.  The 
primary  purpose  of  this  type  of  review  is  to  bring  the  existing  rules  up  to  date 
and  to  reduce  or  eliminate  areas  of  conflict  or  overlap  between   rules. 

3.  REVIEW  OF  EMERGENCY  AND  PEREMPTORY  RULEMAKING.  To  better 
monitor  the  rulemaking  process,  the  Committee  also  reviews  emergency  and 
peremptory  rules  which  agencies  adopt.  Since  emergency  and  peremptory  rules 
are  not  required  to  be  published  for  public  comment,  the  Committee  carefully 
reviews  these  rules  to  ensure  that  they  comply  with  the  constraints  that  are 
placed  upon  such   rulemaking   under  the   Illinois  Administrative  Procedure  Act. 

4.  COMPLAINT  REVIEWS.  The  Committee  frequently  receives  complaints 
from  the  public  about  specific  rules  of  state  agencies.  These  complaints 
typically  contend  that  the  rule  is  unauthorized  or  unreasonable,  or  has  a 
serious   impact  on   the   affected    public.      Although    formal   objections   based   on    the 


complaints  are  not  usually  required,  the  Committee  attempts  to  answer  the 
questions  which  have  been  raised  about  the  rules  to  focus  attention  on  issues 
which  are  of  particular  concern  to  the  public. 

5.  PUBLIC  ACT  REVIEW.  To  supplement  these  programs  which  review 
agency  rules,  the  Committee  also  reviews  each  new  public  act  for  its  possible 
affect  on  rulemaking.  The  Committee  informs  agencies  when  it  finds  that  a  new 
public  act  may  require  rulemaking.  Then,  it  monitors  the  agency's  response 
and  actions  to  adopt  the  necessary  rules.  This  review  is  intended  to  help 
ensure  that  acts  passed  by  the  legislature  are  implemented  properly  and 
translated  into  rules  whenever  necessary. 

In  a  broad  sense,  each  of  the  Committee's  programs  is  intended  to 
facilitate  coordination  between  the  legislative  and  administrative  processes  in 
state  government.  These  programs  reflect  a  growing  concern  by  the  legislature 
that  programs  and  policies  be  implemented  as  intended  in  the  authorizing 
legislation. 

Committee  Members 

The  concern  and  involvement  of  the  members  of  the  Committee  in  the 
on-going  functions  of  the  Committee's  Springfield  office  is  crucial  to  the 
effectiveness  of  the  operations  of  the  Joint  Committee.  Participation  in 
legislative  oversight  activities  does  not  frequently  entail  the  most  visible,  or  the 
most  personally  rewarding  tasks  required  of  legislators.  Yet  Committee  members 
utilize  this  oversight  method  to  effectively  represent  constituents  and  to  have 
an  impact  on  government  operations  at  the  level  where  government  programs 
actually  affect  the  people  of  the  State. 

Members  of  the  Committee  are  appointed  by  the  legislative  leaders  for 
two-year  terms.  Appointments  are  made  during  the  summer,  and  officers  are 
elected  by  the  Committee  from  its  members  in  September  of  each  odd-numbered 
year.  Section  7.02  of  the  Illinois  Administrative  Procedure  Act  delineates  these 
procedures.  That  section  also  provides  that  vacancies  are  filled  by  the 
legislative  leader  who  appointed  the  individual  whose  position   is  vacant. 


Legislators    who    were    appointed    or    reappointed    to    the    Committee    during 
1983   are: 

Appointed  by  the  President  of  the  Senate: 

Senator  Arthur   L.    Berman   (2nd  District,    Chicago) 
Senator  Vince  Demuzio   (49th   District,   Carlinville) 
Senator  Jeremiah  E.   Joyce   (14th  District,    Chicago) 
Senator  Richard   Luft   (46th   District,    Pekin) 

Appointed  by  the  Senate  Minority   Leader: 

Senator  Prescott  E.    Bloom   (47th  District,    Peoria) 
Senator  Laura   Kent  Donahue   (48th  District,   Quincy) 
Senator  Bob   Kustra   (28th  District,   Glenview) 
Senator  John  W.    Maitland,   Jr.    (44th  District,    Bloomington) 

Appointed  by  the  Speaker  of  the  House: 

Representative  Woods  Bowman   (4th   District,    Evanston) 
Representative  John  J.    Cullerton   (7th  District,   Chicago) 
Representative  Monroe  L.    Flinn   (114th   District,   Cahokia) 
Representative  Ellis  B.    Levin   (5th   District,   Chicago) 

Appointed   by  the  House  Minority   Leader: 

Representative  Carl   E.    Hawkinson   (94th   District,   Calesburg) 
Representative  A.T.    "Tom"  McMaster   (73rd   District,   Calva) 
Representative  Myron  J.    Olson   (70th   District,    Dixon) 
Representative  Kathleen  Wojcik   (45th   District,   Schaumburg) 

Other    legislators    who    served    on    the    Joint    Committee    during    part   of    1983 
include: 

Senator  Richard   F.    Kelly,   Jr.    (39th   District,    Hazel  Crest) 
Representative  Jim   Reilly    (97th  District,   Jacksonville) 
Representative  Harry   "Bus"   Yourell    (27th   District,   Oak   Lawn) 


The  officers  of  the  Committee  handle  the  Committee's  business  operations 
and  serve  as  the  Personnel  Committee  for  evaluating  employee  performance. 
Officers  serving  the  Committee  through  August  of  1983  were: 

Chairman:      Representative  Jim   Reilly 

First  Vice-Chairman:      Senator  Arthur   L.    Berman 

Second  Vice-Chairman:      Senator  Prescott  E.    Bloom 

Secretary:      Representative  Harry   "Bus"   Yourell 

New  officers  were  elected  by  the  Committee  members  in  the  fall  of  1983  as 
provided  in  the  Administrative  Procedure  Act.  Those  officers,  who  will  serve 
until  the  fall  of  1985,   are: 

Chairman:      Representative  Monroe  L.    Flinn 

First  Vice-Chairman:      Senator  Arthur  L.    Berman 

Second  Vice-Chairman:      Senator  Prescott  E.    Bloom 

Secretary:      Representative  Myron  J.    Olson 


Staffing  and  Organization 

The  staff  of  the  Committee  is  headed  by  an  Executive  Director  selected  by 
the  members  of  the  Committee.  The  Executive  Director  is  charged  with  the 
overall  development,  management,  and  operation  of  the  staff  of  the  Committee. 
He  is  assisted  in  the  management  of  the  office  by  two  Deputy  Directors,  one  in 
charge  of  the  Rules  Review  and  Compliance  Division,  and  one  in  charge  of  the 
Policy,  Planning  and  Administration  Division.  Of  the  professional  staff, 
approximately  one-half  are  attorneys.  The  remainder  are  subject  area 
specialists  with  training  in  disciplines  such  as  social  services,  administration, 
policy       analysis,        political        studies,        and        public       administration.  This 

multi-disciplinary    background    of    the    staff    provides    a    balanced    and    thorough 
review  of  proposed  and  existing   rules. 

During  the  latter  part  of  1982,  the  staff  of  the  Joint  Committee  on 
Administrative  Rules  went  through  a  number  of  significant  organizational 
changes.       The     changes    were    designed     to     increase    efficiency     in     conducting 


reviews  of  agency  rules  and  to  eliminate  the  overlap  between  the  substantive 
review  staff  sections.  The  current  organizational  structure,  as  illustrated  on 
the  organization  chart,  TABLE  ONE  on  page  7,  helped  resolve  these  duplication 
problems.  Instead  of  two  sections  each  doing  similar  tasks,  the  new  structure 
provides  for  five  basic  subject  area  groups.  The  reviewers  in  each  of  these 
groups  are  responsible  for  both  proposed  and  existing  rules  classified  under 
their  particular  subject  area.  In  addition  to  eliminating  overlap,  the  new 
structure  fosters  an  increase  in  reviewer  expertise  in  his  or  her  specific 
assigned  subject  area.  A  more  narrow  focus  of  review  allows  the  reviewers  to 
follow  developments  in  federal  or  state  legislation  and  regulation  which  are 
specifically  related  to  their  assigned  areas.  This  organizational  change  has 
helped  improve  the  efficiency  and  effectiveness  of  the  staff's  operations. 

The  Rules  Review  and  Compliance  Division  is  responsible  for  the  review  of 
proposed  and  existing  rules.  The  Policy,  Planning  and  Administration  Division 
investigates  complaint  reviews,  develops  and  monitors  legislation,  compiles 
special  Committee  projects,  and  plans  and  implements  Committee  organizational 
policies  and  objectives. 


Accomplishments  During   1983 

The  Committee  has  continued  to  evolve  into  a  strong  and  effective  vehicle 
for  legislative  oversight  of  agency  policy-making  during  1983.  Not  only  have 
the  Committee's  basic  functions  been  performed  in  accordance  with  the  Illinois 
Administrative  Procedure  Act,  but  the  Committee  has  maintained  a  sensitivity  to 
the  capabilities  of  state  agencies,  and  also  improved  public  awareness  and 
information  available  regarding  rulemakings  and  rules.  These  accomplishments 
are  demonstrated  by  examining  the  following  achievements  of  the  Committee 
during   1983. 

1.        Completion  of  the  codification  of  an  additional   35%  of  the  state  rules. 

The  Administrative  Code  Unit  of  the  Secretary  of  State  reports  that 
approximately  60%  of  all  rules  were  codified  by  the  end  of  1983.  Only  25%  were 
codified  at  the  end  of  1982.      During   1983  the  Committee  advised  and  assisted 
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the  Illinois  State  Library,  the  Administrative  Code  Unit  of  the  Secretary  of 
State  and  the  Legislative  Information  System  to  accomplish  the  codification  of 
these  rules.  The  Committee  continues  to  monitor  and  support  the  development 
of  the  Illinois  Administrative  Code  scheduled  for  publication  in  1985.  The 
codification  process  will  yield  rules  which  are  more  accessible  to  those  parties 
affected  by  them.  Not  only  will  the  topical  organization  of  the  Illinois 
Administrative  Code  facilitate  easy  location  of  the  main  body  of  rules  of 
interest,  regardless  of  whether  the  interested  person  knows  which  governmental 
agency  regulates  the  area,  but  the  standardized  citation  system  should  alleviate 
confusion   regarding   precisely  which   rule  is  being   reference. 

The  Committee  participated  in  two  Rulemaking  and  Codification  Seminars 
held  during  1983.  The  Administrative  Code  Unit  of  the  Secretary  of  State,  the 
Legislative  Information  System,  and  the  Joint  Committee  on  Administrative  Rules 
held  forums  before  agency  and  association  representatives  to  explain  the 
rulemaking  process  and  the  goals  of  the  codification  process.  This  joint  effort 
by  the  Committee,  the  Administrative  Code  Unit  and  the  Legislative  Information 
System  demonstrates  the  cooperation  necessary  to  accomplish  the  timely 
completion  of  the   Illinois  Administrative  Code. 

2.  Compilation  and  completion  of  several  publications  designed  to  enhance 
the  general   public's  knowledge  of  the  rulemaking   process. 

In  April  of  1983,  the  563-page  Catalog  of  Business  Regulations  was 
published  as  part  of  the  Business  Regulation  Project.  The  Joint  Committee  on 
Administrative  Rules,  assisted  by  the  Commission  on  Intergovernmental 
Cooperation  and  the  Department  of  Commerce  and  Community  Affairs,  compiled 
this  catalog  to  assist  users  in  the  identification  of  state  rules  affecting  Illinois 
businesses. 

The  catalog  identifies  thirty-three  different  agencies  with  more  than  five 
hundred  sets  of  rules  that  impact  business.  The  rules  are  separated  into  nine 
categories  similar  to  those  in  the  1972  edition  of  the  Standard  Industrial 
Classification  (SIC)  Manual.  The  official  name  of  each  rule  as  it  appears  on  the 
set  of  rules  filed  with  the  Secretary  of  State,  the  agency  responsible  for 
administration    of   the    rule,    and    the    law    that   the    rule    implements    are    listed    in 
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the  catalog.  Related  state  or  federal  laws,  or  professional  standards  affecting 
the  substance  of  the  rule  are  also  included.  A  synopsis  of  the  scope  of  the 
rule,  as  well  as  the  agency  contact  address  also  appear  for  each  of  the  more 
than  500   rules  included   in  the  Catalog  of  Business   Regulations. 

More  than  300  copies  of  this  publication  have  been  requested,  and  the 
catalog  has  been  praised  by  national  associations  as  the  first  compilation  of  its 
type  produced  by  any  state. 

The  Committee  also  published  A  Citizen's  Guide  to  the  Illinois 
Administrative  Procedure  Act  in  March  of  1983.  This  booklet  is  designed  to 
provide  a  clear  and  simple  explanation  of  the  Illinois  Administrative  Procedure 
Act  to  even  the  most  novice  participants  in  the  rulemaking  process.  In  addition 
to  explaining  the  significance  of  the  Act  and  its  history,  the  citizen's  guide 
delineates  a  section-by-section  explanation  of  every  provision  of  the  Illinois 
Administrative  Procedure  Act.  Other  information  contained  in  the  publication 
answers  frequently  asked  questions  concerning  the  citizen's  role  in  the 
rulemaking  process,  and  suggests  some  sources  of  additional  information  for 
interested  users  of  the  Illinois  Administrative  Procedure  Act.  The  Committee 
hopes  that  A  Citizen's  Guide  to  the  Illinois  Administrative  Procedure  Act  will 
increase  individuals'  confidence  in  their  ability  to  actually  influence  the 
substance  of  agency  rules,  and,  consequently,  increase  the  level  of  public 
participation  in  the  rulemaking  process. 

The  Regulatory  Flexibility  Law,  which  became  effective  in  Illinois  on 
January  1,  1982,  assumes  that  small  businesses  may  be  unduly  burdened  by 
rules  promulgated  by  numerous  state  agencies,  and  that  agencies  should  provide 
some  flexibility  to  small  businesses  regarding  compliance  and  reporting 
requirements  contained  in  the  rules.  Accordingly,  small  businesses  are 
afforded  the  opportunity  to  raise  issues  and  suggest  alternatives  to  rules 
proposed  by  agencies.  Prior  to  adoption  of  the  amendment,  the  agency  must 
acknowledge  any  such  comments,  and  explain  why  it  declines  to  implement  any 
suggestion  made  by   small  businesses. 

To  assist  small  businesses  in  being  aware  of  state  rules  that  may  affect 
them,    the    Committee    publishes    the    Reg-Flex    Report.      The    Reg-Flex    Report    is 


issued  on  a  weekly  basis  and  is  sent  to  more  than  650  individuals,  businesses, 
or  associations  affected  by  rules  that  impact  small  businesses.  Proposals 
identified  as  having  an  effect  on  small  businesses  are  summarized  in  the  report, 
and  the  type  of  businesses  affected  by  the  proposal  are  indicated.  Readers  are 
also  given  the  name  or  title  of  an  agency  person  to  contact  to  submit  comments 
or  obtain  further  information  regarding  the  proposal.  Announcements  of  public 
hearings  regarding  proposed  rules,  and  informational  articles  pertaining  to  the 
rulemaking  process  also  appear  in  the  Reg-Flex  Report. 

These  educational  publications  demonstrate  the  Committee's  commitment  to 
alerting  the  general  public  to  their  responsibilities  and  privileges  available 
pursuant  to  the   Illinois  Administrative  Procedure  Act. 

3.  Completion  of  the  review  of  rules  in  several  major  subject  areas  under 
the  five  year  review  program. 

The  review  of  rules  pertaining  to  government  management  of  state 
buildings  and  construction  and  maintenance,  the  industry  ana  labor  study  of 
rules  governing  the  operation  of  financial  institutions,  and  the  study  of  the 
rules  governing  the  state  insurance  industry  were  all  completed  during  1983. 
Numerous  statements  of  objection  and  recommendations,  as  well  as  recommended 
bills  resulted  from  these  reviews,  which  are  discussed  in  more  depth  on  pages 
29-42.  These       results       confirm       the       usefulness       of       the       systematic, 

subject-by-subject  five  year  review  process. 

4.  Continuation  of  a  vigorous  on-going  review  of  all  new  rules  proposed 
by  State  agencies. 

During  1983,  the  Committee  examined  a  total  of  650  proposed,  emergency, 
and  peremptory  rules,  raising  numerous  questions  with  agencies  about  the  legal 
authority,  clarity,  and  general  propriety  of  the  rules.  Most  of  these  questions 
were  resolved  by  the  agency  agreeing  to  make  the  appropriate  changes.  But  in 
many  cases,  the  Committee  issued  formal  statements  of  objection  and/or 
recommendation  to  the  rules.  The  balance  between  cooperation  with  agencies 
and     vigorous     examination     of     the     rules     provided     tor     an     effective     review 
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procedure,    despite    the    cumbersome    workload    and    limited    time    to    review    each 
rule. 

Public   Acts    Implemented    in    1983    Amending    the    Illinois   Administrative    Procedure 
Act 

There  were  four  significant  changes  to  the  Illinois  Administrative 
Procedure  Act  resulting  from  legislation  passed  in  1983.  One  change  concerns 
the  adoption  by  reference  of  materials  extraneous  to  the  agencies.  Another 
pertains  to  the  timeliness  of  agencies1  responses  to  legislative  mandates.  And, 
the  other  two  concern  the  codification  process. 

The  Illinois  Administrative  Procedure  Act  allows  agencies  to  "incorporate 
by  reference"  the  texts  of  federal  rules  and  trade  association  standards  within 
the  text  of  their  administrative  rules.  Public  Act  83-638  was  introduced  as  HB 
853  by  Representative  Myron  Olson  (Dixon).  The  Act,  which  became  effective 
on  September  21,  1983,  modified  and  renumbered  the  Section  of  the  Illinois 
Administrative  Procedure  Act  pertaining  to  incorporation  by  reference. 
Pursuant  to  Section  6.02  of  the  Illinois  Administrative  Procedure  Act,  agencies 
will  no  longer  be  required  to  file  with  either  the  Secretary  of  State, 
Administrative  Code  Unit  or  State  Library  copies  of  materials  incorporated  by 
reference  into  rules.  The  Illinois  Administrative  Procedure  Act  now  provides 
that  a  copy  of  the  referenced  regulation,  rule  or  standard  must  be  made 
available  to  the  public  upon  request.  The  reference  within  the  rule  must  fully 
identify  the  incorporated  matter  by  location  and  date,  and  must  state  that  the 
rule  does  not  include  any  later  amendments  or  editions  of  the  material 
incorporated  by  reference.  The  agency  adopting  the  rules  shall  maintain  a 
copy  of  the  referenced  regulation,  rule  or  standard  and  shall  make  it  available 
for  inspection  by  the  public  upon  request.  This  legislation  was  in  response  to 
concerns  expressed  by  agencies  regarding  the  cost  of  providing  a  frequently 
expensive  copy  of  referenced  materials  at  a  time  when  agency  budgets  barely 
allot  money  to  purchase  an  in-house  set  of  materials.  PA  83-638  demonstrates 
the  Committee's  sensitivity  to  the  agencies',  and  indeed  the  State's,  fiscal 
capacity  without  sacrificing  the  public's  accessibility  to  documents  affecting 
them.      This  bill   became  effective  on  September  21,    1983. 
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Representative  Ellis  Levin  (.Chicago)  introduced  HB  1101  to  ensure  a  timely 
agency  response  to  legislative  mandates  for  rulemaking.  As  a  result,  PA  83-529 
amended  Section  8  of  the  Illinois  Administrative  Procedure  Act  to  require 
agencies  to  adopt  rules  in  accordance  with  Section  5  of  the  Act  to  implement 
recently  enacted  legislation  in  a  "timely  and  expeditious  manner."  This  should 
reduce  the  possibility  of  an  agency  irresponsibly  ignoring  legislative  mandates 
concerning   rulemaking.      This  Public  Act  went  into  effect  on  January  1,   1984. 

Representative  Woods  Bowman  (Evanston)  sponsored  HB  1370  to  guarantee 
the  timely  codification  of  all  uncodified  rules.  Prior  to  the  enactment  of  this 
bill  as  PA  83-555,  the  Illinois  Administrative  Procedure  Act  required  all  rules  on 
file  with  the  Secretary  of  State  and  in  effect  on  October  1,  1984  to  be  codified, 
but  there  was  no  fiat  to  require  the  agencies  to  take  responsibility  for 
codification  of  their  own  rules.  PA  83-555  provides  that  all  uncodified  rules 
will  be  automatically  repealed  on  October  1,  1984.  This  new  provision  in 
Section  7  of  the  Illinois  Administrative  Procedure  Act  should  foster  timely 
adherence  to  the  Secretary  of  State's  codification  schedule. 

Representative  Bowman  also  sponsored  HB  1372,  which  became  PA  83-556. 
This  Public  Act  changes  the  publication  date  of  the  Illinois  Administrative  Code 
from  January  1,  1985  to  June  1,  1985.  This  extra  five  months  will  allow  the 
adequate  time  for  printing  this  massive  document. 

These  amendments  to  the  Illinois  Administrative  Procedure  Act  will 
strengthen  the  legislature's  ability  to  monitor  the  rulemaking  activities  of  the 
state  agencies  empowered  to  regulate  the  public. 


Report  Overview 

This  report  is  divided  into  four  basic  sections.  The  first  section,  pages 
1-65,  is  a  narrative  discussion  of  the  Committee's  activities  during  1983.  Each 
of  the  Committee's  major  functions  and  programs,  as  well  as  various  special 
projects  the  Committee  has  undertaken,  are  outlined  in  this  section.  Also 
included    is    an    analysis    of    a    number    of    court    cases    and    Attorney    General's 
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opinions   which    interpret  the    Illinois   Administrative   Procedure  Act  or   affect  the 
rulemaking   process,   see  pages  61-65. 

The  second  section  of  the  report,  pages  67-86,  is  a  statistical  summary  of 
the  Committee's  activities  and  state  agencies'  rulemaking  actions  during  1983.  A 
number  of  tables  are  included  that  present  breakdowns  by  agency  and  types  of 
rulemaking  actions.  This  section  indicates  not  only  the  workload  and  general 
activities  of  the  Committee,  but  also  the  general  pattern  of  rulemaking  by  state 
agencies. 

Each  of  the  specific  formal  statements  of  objection  issued  by  the  Committee 
during  1983  are  collected  in  the  third  section  of  the  report,  pages  87-343. 
These  statements,  which  were  published  in  the  Illinois  Register  when  they  were 
issued,  are  advisory  in  nature,  but  often  result  in  significant  changes  in  the 
rules.  The  statements  are  organized  by  agency  along  with  information 
concerning  the  history  and  outcome  of  the  rulemaking  and  the  objection. 

Section  four  of  the  report,  which  begins  on  page  343,  contains  the 
legislation  recommended  or  suggested  by  the  Committee  for  consideration  by  the 
General  Assembly  during  the  83rd  General  Assembly.  Most  of  these  bills  are 
the  result  of  specific  reviews  of  agency  rules  which  uncovered  statutory 
difficulties.  A  discussion  and  summary  of  each  bill  is  presented  at  the 
beginning  of  the  section. 
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REVIEW  OF  PROPOSED  RULEMAKING 


The  Committee  opened  files  on  585  rulemakings  by  state  agencies  during 
1983.  Due  to  the  large  number  of  second  notices  received  in  May  and  June, 
the  Committee  met  twice  in  June;  otherwise  it  met  monthly  pursuant  to  Section 
7.02(b)  of  the  Illinois  Administrative  Procedure  Act.  An  average  of  more 
than  45  proposals  was  considered  at  each  of  the  13  meetings  of  the  Committee 
during  1983.  The  Committee  issued  108  formal  objections  to  45  of  these 
proposals,  and  an  additional  15  recommendations  to  proposed  rulemakings. 
The  Committee's  review  effected  changes  in  virtually  every  proposal.  These 
changes  ranged  from  minor  drafting  and  editing  technicalities  to  extensive, 
substantive  revisions. 

Nineteen  hundred  and  eighty-three  saw  the  greatest  level  of  rulemaking 
activity  in  the  history  of  the  Committee.  The  585  opened  files  represents  the 
largest  number  of  proposals  considered  by  the  Committee  in  a  given  year. 
This  record  was  partially  due  to  the  Department  of  Corrections'  submission  of 
65  proposals  amounting  to  more  than  1,000  pages  that  would  revise  the 
operational   rules  governing  the  state's  penal  system. 

This  section  discusses  the  general  rulemaking  process,  criteria  used  by 
the  Committee  in  evaluating  rules,  and  a  summary  of  some  of  the  more 
significant  objections  issued  by  the  Committee  in   1983. 


General   Rulemaking   Process 

Section  5.01  of  the  Illinois  Administrative  Procedure  Act  governs  general 
rulemaking  by  agencies.  General  rulemaking  is  all  rulemaking  which  is  not  1) 
related  solely  to  internal  agency  management,  2)  an  emergency  rulemaking  as 
defined  by  Section  5.02  of  the  Act,  or  3)  a  peremptory  rulemaking  as  defined 
by   Section  5.03  of  the  Act. 

Agencies  are  required  to  give  at  least  45  days  notice  of  their  intended 
rulemaking    to   the   general    public.      This    period   of   time    is    referred    to   as   the 
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"first    notice"    period.      The    first    notice    period    begins    on    the    first    day    that 
notice  of  a  proposed   rulemaking  appears  in  the   Illinois   Register. 

Section  5.01(a)  of  the  Act  sets  forth  specific  requirements  governing 
how  first  notices  must  appear  in  the  Illinois  Register.  Among  other  things, 
the  agency  is  required  to  publish  the  full  text  of  the  proposed  rule  or  the 
material  to  be  repealed.  In  addition,  there  are  requirements  relative  to 
public  comment  with  which  the  agency  must  comply  when  submitting  first 
notice  material  for  Illinois  Register  publication. 

The  primary  importance  of  the  first  notice  provision  is  to  provide  an 
opportunity  for  comment  by  those  members  of  the  public  affected  by  the 
proposed  rulemaking.  Each  first  notice  published  in  the  Illinois  Register  must 
contain  information  as  to  the  time,  place,  and  manner  in  which  persons  may 
comment  upon  the  rulemaking.  Agencies  are  required  to  consider  all  public 
comment  received  from  those  who  submit  a  request  to  comment  to  the  agency 
within  the  first  14  days  after  the  first  notice  has  commenced. 

Section  5.01  of  the  Illinois  Administrative  Procedure  Act  directs  agencies 
to  hold  a  public  hearing  whenever  "the  agency  finds  that  a  public  hearing 
would  facilitate  the  submission  of  views  and  comments  which  might  not 
otherwise  be  submitted."  In  addition  to  this  agency-initiated  public  hearing, 
the  Act  requires  agencies  to  hold  a  public  hearing  whenever  the  agency 
receives  a  request  for  a  public  hearing  within  14  days  of  publication  of  the 
notice  of  proposed  rulemaking  in  the  Illinois  Register  "from  25  interested 
persons,  an  association  representing  at  least  100  interested  persons,  the 
Governor,  the  Joint  Committee  on  Administrative  Rules,  or  a  unit  of  local 
government  which  may  be  affected." 

After  the  expiration  of  the  first  notice  period,  agencies  are  required  to 
provide  a  second  notice  period.  This  second  notice  period  allows  for  the 
review  of  the  proposed  rulemaking  by  the  Committee.  This  period  may 
consist  of  a  maximum  of  45  days. 

The  agency  proposing  the  rulemaking  is  required  to  present  to  the 
Committee    a    written    request    for    commencement   of    the    second    notice    period. 
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The  specific  form  of  this  notice  is  set  forth  in  Section  5.01(b)  of  the  Act. 
The  second  notice  period  commences  on  the  date  that  this  formal  second  notice 
is  received,   and  accepted  as  being   in  proper  form,    by  the  Committee. 

The  Committee  will  not  accept  a  second  notice  document  unless  it 
contains  the  following  information:  1)  the  text  and  location  of  any  changes  in 
the  proposed  rulemaking  made  during  the  first  notice  period,  2)  a  final 
regulatory  flexibility  analysis  of  the  affects  of  the  rulemaking  on  small 
businesses,  3)  an  analysis  of  the  economic  and  budgetary  affects  of  the 
proposed  rules,  if  one  is  requested  by  the  Committee,  within  30  days  of  the 
commencement  of  first  notice,  4)  an  evaluation  of  all  comments  on  the 
proposed  rulemaking  received  during  the  first  notice  period,  5)  an  analysis  of 
the  anticipated  effects  of  the  proposed  rulemaking,  and  6)  a  justification  and 
rationale  for  the  proposed   rulemaking. 

After  the  acceptance  of  the  required  second  notice  submissions,  the 
review  of  the  proposed  rules  by  the  Committee  begins  in  earnest.  The  review 
of  the  proposed  rules  is  based  upon  the  criteria  set  forth  in  Sections  220.900 
and  220.950  of  the  Operational   Rules  of  the  Committee. 

Pursuant  to  the  review  criteria  summarized  below,  the  Committee 
develops  written  questions  based  upon  a  review  of  the  rules.  The  agency 
responses  to  these  questions  are  evaluated,  and  any  responses  which  do  not 
appear  to  adequately  address  the  questions  originally  raised  will  be  presented 
in  the  form  of  recommendations  for  Committee  action.  If  the  Committee  finds 
that  all  issues  and  problems  are  satisfactorily  resolved,  the  Committee  issues 
a  "Certificate  of  No  Objection"  which  permits  agencies  to  adopt  the  proposed 
rules. 

In  the  event  that  recommendations  for  Committee  action  are  adopted  by 
the  Committee,  the  agency  has  90  days  in  which  to  respond  to  the 
recommendations.  The  agency  may  modify  the  rules  in  response  to  the 
Committee's  objection,  refuse  to  modify  the  rules,  or  withdraw  the  proposed 
rules.  Failure  of  an  agency  to  respond  to  the  Committee's  objection  within  90 
days  results,  by  operation  of  law,  is  an  automatic  withdrawal  of  the  proposed 
rules.        Both     the     Committee's     statement     of     objection,     and     the     agency's 
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response  to  the  objection,  are  published  in  the  Illinois  Register.  Agency 
responses  to  Committee  recommendations,  along  with  evaluations  of  those 
responses,  are  presented  to  the  Committee  for  review  at  a  scheduled  meeting 
of  the  Committee  subsequent  to  publication  of  the  agency  response  in  the 
Illinois  Register.  Agencies  are  free  to  adopt  rules  subsequent  to  a  response 
to  a  Committee  recommendation,  provided  the  45  day  second  notice  period  has 
expired. 


Review  Criteria 

The  Committee  utilizes  the  criteria  for  review  listed  in  Section  220.900  of 
the  Committee's  Operational  Rules,  see  Appendix  B.  The  factors  which  the 
Committee  considers  during  their  systematic  review  of  proposed  rulemakings 
can  be  summarized  as  follows: 

1  .      Legal  authority  for  the  proposed   rulemaking 

2.  Compliance    of    the    proposed    rulemaking    with    legislative    intent    and 
statutory  authority 

3.  Compliance    with    state    and    federal    constitutional    requirements    and 
other  law 

4.  Inclusion  of  adequate,   clear  standards  and  criteria  for  each  exercise 
of  discretionary  power 

5.  Presence     of     a     statement     of     justification     and     rationale     for     the 
proposed   rulemaking 

6.  Consideration  of  the  economic  and  budgetary  effects  of  the  proposed 
rulemaking 

7.  Clarity  of  the  language  of  the  proposed   rulemaking 

8.  Presence    of     redundancies,     grammatical     deficiencies    and     technical 
errors  in  the  proposed   rulemaking 

9.  Compliance     with     the     requirements     of     the     Illinois     Administrative 
Procedure  Act 

10.  Compliance     with     the     requirements     of     the     Secretary     of     State's 
Administrative  Code  Unit 

11.  Compliance    with    additional     requirements    imposed    by    state    and/or 
federal   law 
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12.  Compliance  with  the  agency's   rulemaking   requirements 

13.  Agency    responsiveness   to   public   comments    received   concerning   the 
rulemaking  proposal 

14.  Compliance   with   the    Regulatory    Flexibility    Law   contained   in   Section 
4.03  of  the   Illinois  Administrative  Procedure  Act 


Significant  Objections 

All  statements  of  objection  and  recommendation  issued  by  the  Committee 
during  1983  appear  in  Section  Three  of  this  report,  see  pages  87-342. 
Several  of  the  those  objections  are  also  discussed  here  because  of  their 
especially  salient  nature. 

One  1983  objection  was  directly  related  to  litigation  involving  the 
Department  of  Public  Aid.  The  consent  decree  in  Illinois  Health  Care 
Association  v.  Miller  (77  C1 109)  required  the  Department  of  Public  Aid  to 
have  in  place,  by  July  1,  1982,  a  reimbursement  reduction  procedure  for 
inadequately  staffed  facilities.  Public  Aid's  proposed  rule,  Section  140.907(b) 
of  "Reimbursement  for  Nursing  Costs — Geriatric  Residents  (89  III.  Adm.  Code 
140.900-907),"  however,  provided  only  an  undefined,  nonspecific  procedure  to 
refer  cases  of  admitted  insufficient  staffing  to  the  Illinois  Department  of 
Public  Health.  The  Committee,  at  its  June  meeting,  determined  that  because 
the  proposed  rulemaking  did  not  comply  with  the  Consent  Decree  of  United 
States  District  Court,  the  proposal  violated  the  Committee's  review  criterion 
requiring  that  rulemaking  proposals  comply  with  case  law.  This  objection 
appears  on  page  134  of  this  report. 

In  May  of  1983  the  Committee  objected  to  a  rule  proposed  by  the 
Department  of  Children  and  Family  Services  concerning  licensing  standards 
for  day  care  centers.  The  Child  Care  Act  (III.  Rev.  Stat.  1981,  ch.  23, 
par.  2211  et  seq.),  which  authorized  this  rulemaking,  specifies  that  the 
wishes  of  parents  concerning  medical  treatment  must  be  honored,  if  those 
concerns  are  based  upon  religious  grounds.  In  response  to  that  provision, 
the  Department's  proposed  rule  made  two  requirements.  First,  the 
Department    proposed    to    require    that    the    day    care    centers    keep    on    tile    a 
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written  statement  signed  by  nonimmunized  children's  parents  or  guardians 
verifying  that  the  immunization,  physical  examinations,  and/or  medical 
treatment  waivers  were  based  on  religious  grounds.  The  Department  also 
proposed  to  require  the  center  to  provide  notice  to  the  parents  of  other 
children  in  the  home  of  the  presence  of  children  exempted  from  these  medical 
requirements  on  religious  grounds.  The  Committee  objected  to  this  second 
requirement.  While  the  notification  of  the  presence  of  nonimmunized  children 
was  intended  to  protect  the  health  of  other  children  in  the  day  care  center, 
the  Committee  decided  that  immunized  children  were  not  faced  with  any  health 
dangers.  In  fact,  this  notice  provision  might  have  an  adverse  effect  in  that 
parents  could  assume  that  the  day  care  center  would  not  be  notifying  them  if 
there  were  not  a  problem  or  a  risk.  Such  notification  could  result  in  parents 
removing  their  immunized  children  from  the  centers.  The  Committee  therefore 
objected  to  this  rulemaking  proposal  on  the  basis  that  requiring  the  center  to 
notify  parents  of  immunized  children  when  children  exempted  from  the  health 
requirements  are  present  in  the  center  exceeded  the  statutory  authority  given 
the  Department  by  the  statute.  Pages  92-95  contain  the  complete  text  of  this 
objection. 

At  the  June  7  meeting  of  the  Committee,  two  objections  were  issued  to 
the  Department  of  Public  Aid's  proposed  amendments  to  the  Payment 
Methodology  for  Hospitals  (89  III.  Adm.  Code  140.101-140.115).  One  objection 
was  based  on  the  Department's  utilization  maximums  which  lacked  a  formula 
for  modifying  the  base.  The  Department  explained  that  the  hospitals  would 
be  told  how  the  modification  occurs  and  would  consider  previous  years' 
activity  levels  in  deriving  the  base.  But,  because  the  proposed  rule  did  not 
contain  standards  to  guide  the  exercise  of  the  Department's  discretion  to 
modify  a  hospital's  base  utilization  maximum,  the  Committee  objected  to  the 
rule.  The  other  objection  to  this  proposal  pertained  to  a  discrepancy  between 
this  rule  and  the  related  federal  regulations.  The  proposed  rule  only 
provided  for  a  review  of  the  rate  for  errors  in  calculation,  while  the  related 
federal  regulations  require  the  State's  Medicaid  agency,  the  Department  of 
Public  Aid,  to  allow  individual  providers  an  opportunity  to  submit  additional 
evidence  that  would  alter  the  reimbursement  rate  level.  Because  the  proposal 
was   not   in   compliance  with   these  federal    regulations,    the   Committee  issued  at 
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objection    to    the    rule.      The    full    text    of    the    proposed    objection    appears    on 
pages  129-131   of  this  report. 

At  the  September  meeting  the  Committee  objected  to  the  Department  of 
Public  Aid's  rule  proposal  entitled  "Medical  Payments — Point  Count 
Guidelines."  This  objection  stems  from  an  amendment  to  Section  5-5. 6a  of  the 
Public  Aid  Code  (III.  Rev.  Stat.  1981,  ch.  23,  par.  5-5. 6a)  which  stated  that 
the  cost  elements  of  payments  to  nursing  facilities  which  were  promulgated 
and  effective  on  June  30,  1981,  "shall  be  null  ana  void  on  July  1,  1982."  On 
June  30,  the  Department  utilized  a  point  count  system  to  determine 
reimbursement  levels  for  nursing  services  for  all  skilled  and  intermediate  care 
facilities.  Prior  to  the  statutory  repeal  date  of  July  1,  1982,  the  Department 
did  adopt  a  new  nursing  assessment  system  for  geriatric  patients  called  the 
"patient  assessment"  system.  However  the  point  count  system  is  still  being 
used  for  non-geriatric  patients.  Because  there  is  no  statutory  indication  that 
the  amendment  to  Section  5-5. 6a  was  to  apply  only  to  geriatric  patients,  the 
Committee  objected  to  the  proposed  amendments  to  a  system  that  was  to 
become  void  on  July  1,  1982  pursuant  to  Section  5-5. 6a  of  the  Public  Aid 
Code.  The  full  text  of  this  objection  is  located  on  page  158-159  of  this 
report. 

At  its  April  meeting,  the  Committee  issued  nine  objections  to  the 
Department  of  Transportation's  proposed  Rule  2.4  entitled  "Suspension  of  the 
Rules  and  Regulations  Prescribed  by  the  Department  of  Transportation  for 
Highway  Construction  by  Contract."  Four  of  these  objections  were  based  on 
the  rule's  failure  to  include  adequate  standards  as  required  by  Section  4.02 
of  the  Illinois  Administrative  Procedure  Act.  Another  objection  to  this 
proposal  was  based  on  the  Department's  lack  of  specific  statutory  authority  to 
suspend  sureties,  and  also  because  the  act  of  suspending  sureties  constitutes 
an  unauthorized  usurpation  of  authority  more  specifically  granted  by  the 
General  Assembly  to  the  Department  of  Insurance.  Another  objection  to  this 
proposal  was  based  upon  a  provision  that  a  surety  would  be  deemed 
unacceptable  if  it  is  not  listed  in  a  U.S.  Treasury  Department  Circular.  The 
Committee  also  objected  to  this  same  provision  on  the  basis  that  the  rule 
impermissibly  attempted  to  incorporate  guidelines  in  violation  of  the 
requirements  of  Section  5.01  of  the  Illinois  Administrative  Procedure  Act. 
The    other    objection    issued    by    the    Committee    in    response    to    this    proposal 
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concerned  the  notice  and  hearing  rights  of  sureties.  The  Committee  objected 
to  this  proposed  rule  because  it  violated  the  hearing  requirements  under 
Sections  3.04  and  16(c)  of  the  Illinois  Administrative  Procedure  Act,  and 
because  the  proposal  unconstitutionally  deprived  sureties  of  due  process  of 
law  in  that  it  allowed  the  suspension  of  a  surety  without  prior  notice  or 
hearing.  In  response  to  these  objections  the  Department  added  many 
standards  to  their  proposal,  yet  the  Committee  did  not  feel  their  response  to 
the  statutory  authority  and  due  process  issues  were  adequately  aduressed. 
Consequently,  the  Committee  will  include  in  its  1985  legislative  package  a  bill 
designed  to  provide  greater  protection  to  sureties.  The  complete  text  of 
these  objections  are  found  on  pages  191-196  of  this  report. 

Proposed  amendments  to  the  State  Board  of  Investment's  rules  governing 
the  Employees'  Deferred  Compensation  Plan  received  three  objections  by  the 
Committee  at  its  July  meeting.  This  proposal  would  have  allowed  the  Board  to 
utilize  outside  investments  managers  "to  the  extent  deemed  appropriate  by  the 
Board."  Although  the  Board  disclosed  that  factors  such  as  cost  effectiveness 
would  determine  the  appropriate  extent  of  utilizing  outside  investment 
managers,  the  Board  declined  to  include  any  standards  in  this  rule.  The 
Committee  consequently  objected  to  this  rule  on  the  basis  that  failure  to 
include  the  standards  used  by  the  Board  to  determine  when  employment  of 
outside  investment  managers  would  be  deemed  appropriate  constituted  a 
violation  of  Section  4.02  of  the  Illinois  Administrative  Procedure  Act,  and 
because  the  rulemaking  did  not  accurately  reflect  Board  policy.  The 
Committee  also  objected  to  three  other  sections  of  this  proposal  because  they 
contained  discretionary  determinations  without  any  standards  by  which  the 
Board  would  exercise  that  discretion.  The  rulemaking  proposal  did  not 
include  the  standards  to  be  used  by  the  Board  in  deciding  whether  to 
approve  the  method  of  sharing  expenses,  nor  did  it  include  the  standards  to 
be  used  in  determining  restrictions  on  investment  requests.  Additionally,  the 
administrative  charges  would  not  have  been  set  by  administrative  rule, 
despite  a  ceiling  imposed  by  another  administrative  rule.  Five  other  sections 
were  objected  to  on  the  basis  that  the  Board  had  failed  to  adequately  define 
the  scope  of  its  fiduciary  duties  vaguely  alluded  to  in  this  rulemaking 
proposal.  The  Committee  determined  that  failure  to  include  a  more  definite 
description    of    these    duties    deprived    persons    affected    by    this    rulemaking    of 
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the  specific  standards  they  need  to  know  in  order  to  be  adequately  informed 
of  the  content  and  effect  of  the  rule.  The  complete  text  of  these  objections 
are  found  on  pages  223-228  of  this  report. 

In  November  of  1983  the  Committee  issued  six  separate  objections  to  the 
Department  of  Nuclear  Safety's  proposed  new  rules  entitled,  "Licensing 
Persons  in  the  Practice  of  Medical  Radiation  Technology."  These  rules, 
initially  published  in  the  August  5,  1983  Illinois  Register,  established 
standards  for  education,  training,  experience  and  continuing  education  for 
persons  who  apply  ionizing  radiation  to  human  beings.  Additionally,  these 
rules  prescribed  the  means  for  assuring  compliance  with  those  standards. 

The  Committee  objected  to  four  sections  of  the  proposed  rules  because  it 
was  determined  that  the  Department  lacked  the  statutory  authority  to  require 
that  an  examination  be  taken  by  an  applicant  in  order  to  obtain  a  license  for 
the  practice  of  medical  radiation  technology.  Two  other  sections  ot  the  rules 
were  objected  to  because  the  statute  does  not  grant  the  Department  the 
authority  to  charge  an  application  fee  for  an  examination.  Additionally,  three 
sections  of  the  rules  were  objected  to  because  the  Committee  determined  that 
the  Department  lacked  the  statutory  authority  to  suspend  or  revoke  licenses 
for  medical  radiation  technology.  Three  more  sections  of  these  rules 
exempted  students  or  certain  other  individuals  from  the  requirements  of  the 
Radiation  Protection  Act.  The  Committee  objected  to  these  sections  because 
the  Radiation  Protection  Act  does  not  grant  the  Department  the  authority  to 
waive  any  of  the  legislative  mandates  contained  therein.  Twelve  other 
sections  of  the  proposed  rulemaking  provided  tor  licensing  on  a  temporary  or 
conditional  basis.  The  Committee  objected  to  these  sections  because  the 
Department  lacked  the  statutory  authority  to  issue  conditional  or  temporary 
licenses.  The  other  objection  issued  in  response  to  this  proposed  rule  was 
based  on  the  Department's  lack  of  statutory  authority  to  require  an  applicant 
to  meet  clinical  practice  requirements  as  a  condition  of  licensure  for  the 
practice  of  medical   radiation  technology. 

Unlike  other  objections  summarized  in  this  section  of  the  report,  the 
Department  of  Nuclear  Safety  declined  to  modify  this  rule  to  meet  the 
Committee's  objections  and   subsequently  adopted  these  rules.      To  follow   up  on 
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the  Committee's  belief  that  the  Department  has  taken  regulatory  actions  not 
sanctioned  by  the  Central  Assembly,  the  Committee  is  introducing  legislation 
that  will  render  these  rules  void.  Additionally,  the  Committee  is  introducing 
legislation  which  would  require  the  Department  to  promulgate  rules  by 
January  1,  1985,  pursuant  to  the  Illinois  Administrative  Procedure  Act,  to 
administer  the  accreditation  requirements  of  the  "Radiation  Protection  Act" 
(III.  Rev.  Stat.  1981,  ch.  11U,  par.  211  et.  seq.).  The  complete  text  of 
these  objections  appears  on   pages  119-129  of  this  report. 

As  these  objections  indicate,  the  review  of  proposed  rules  by  the 
Committee  impacts  not  only  the  agencies  proposing  rules,  but  also  those 
affected  by  the  rules.  The  continuing  review  of  all  rulemaking  proposals  of 
state  agencies  provides  greater  opportunity  for  significant  legislative  input 
into  the  rulemaking  process.  These  significant  objections  also  illustrate  the 
Committee's  effectiveness  in  dealing  with  controversial  and  complex  issues. 
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REVIEW   OF   EMERGENCY   AND    PEREMPTORY    RULEMAKING 


Emergency  and  peremptory  rulemaking  were  first  reviewed  by  the 
Committee  in  the  fall  of  1979.  The  Committee  strives  to  ensure  only  limited 
exercise  of  these  rulemakings  since  the  procedures  allow  agencies  to  bypass 
the  notice  and  comment  period  otherwise  required  by  the  Illinois 
Administrative  Procedure  Act. 

State  agencies  adopted  49  emergency  rulemakings  and  16  peremptory 
rulemakings  during  1983.  The  Committee  issued  8  objections  and  1 
recommendation  to  emergency  rules  reviewed  in  1983.  The  slight  reduction  in 
the  number  of  emergency  rules  adopted  by  agencies  in  1983  relative  to  recent 
years  may  indicate  that  the  Committee's  review  is  useful  in  limiting  the  use  of 
this  process  by  agencies. 

Emergency   Rulemaking 

Section  5.02  of  the  Illinois  Administrative  Procedure  Act  allows  agencies 
confronted  with  an  emergency  to  promulgate  rules  without  going  through  the 
usual  notice  and  comment  period.  An  emergency  relative  to  rulemaking  exists 
when  there  is  a  threat  to  the  public  interest,  safety  or  welfare.  Instead  of 
following  the  proposed  rulemaking  requirements,  the  rule  can  be  filed 
immediately,  take  effect  within  10  days,  and  remain  in  effect  for  a  maximum  of 
150  days.  However,  there  are  restricting  qualifications  on  the  use  of 
emergency  rulemaking  authority.  First,  an  emergency  situation  must  exist 
which  requires  the  adoption  of  the  rule  on  fewer  days'  notice  than  is  required 
for  general  rulemaking.  Second,  the  emergency  rulemaking  must  be  limited  to 
only  provisions  in  direct  response  to  the  actual  emergency.  Third,  the 
agency  cannot  adopt  an  emergency  rule  having  the  same  effect  and  purpose 
as  any  emergency  rule  adopted  within  the  previous  24  month  period.  Finally, 
despite  the  agency's  ability  to  forgo  the  notice  and  comment  period,  the  Act 
requires  the  agency  to  "take  reasonable  and  appropriate  measures  to  make 
emergency  rules  known  to  the  persons  who  may  be  affected  by  them."  Thus, 
the  Illinois  Administrative  Procedure  Act  does  provide  agencies  the  rulemaking 
flexibility  they  need  to  respond  to  emergency  situations,  but  these  limitations 
serve  to  constrain  that  flexibility  and  protect  the  public's  right  to  be 
informed. 
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The  Committee  reviews  each  emergency  rulemaking.  The  Committee's 
authority  to  review  emergency  rules  is  taken  from  Section  7.07  of  the  Act 
which  empowers  it  to  examine  any  rule.  The  Committee  reviews  each 
emergency  rule  using  the  criteria  for  review  set  forth  in  Sections  230.400  and 
230.500  of  the  Joint  Committee's  Operational  Rules.  The  primary  criteria  for 
review  are  found  in  Section  230.400.  These  review  criteria,  consistent  with 
those  in  the  Illinois  Administrative  Procedure  Act,  examine:  1)  whether  the 
agency's  statement  of  need  for  the  emergency  rule  in  fact  shows  the  existence 
of  an  emergency,  2)  whether  the  agency  has  shown  an  adequate  reason  for 
not  complying  with  the  notice  and  hearing  requirements  of  the  Act,  3) 
whether  the  rulemaking  is  limited  only  to  that  which  is  required  by  the 
emergency,  4)  whether  the  agency  took  action  to  make  the  emergency 
rulemaking  known  to  the  affected  public,  and  5)  whether  there  has  been  a 
previous  emergency  rulemaking  with  substantially  the  same  purpose  and  effect 
in  the  preceding   24  months. 

A  recurring  problem  facing  the  Committee  is  that  of  agencies  exercising 
emergency  rulemaking  authority  to  compensate  for  avoidable  administrative 
failures.  In  these  "self-created  emergencies,"  agencies  adopt  emergency  rules 
only  to  compensate  for  delays  or  other  factors  over  which  the  agency  has 
control.  The  Committee  has  objected  to  these  types  of  emergency  rulemakings 
on  several  occasions.  This  position  was  recently  upheld  by  the  Illinois 
Appellate  Court  in  Senn  Park  Nursing  Center  v.  Miller  (455  N.E.2d  162).  In 
that  case  the  Court  stated  that  "it  would  defeat  the  purposes  of  the  notice 
and  comment  procedures  if  an  agency  could  dispense  with  such  procedures  by 
enacting  an  emergency  rule  where  the  'emergency'  was  created  by  the 
agency's  failure  to  follow  these  procedures  in  the  first  place."  For  further 
discussion  of  this  decision,    see  page  62  of  this   report. 

The  Committee's  objection  to  the  Department  of  Insurance's  Claims 
Practices  emergency  rule  is  an  example  of  a  "self-created  emergency."  This 
emergency  amendment  to  Part  919  dealt  with  claim  benefits  payable  under 
automobile  policies  covering  the  total  loss  of  an  insured  vehicle.  The 
emergency     rulemaking     required     insurance    companies    to    pay     sales    tax    and 
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transfer  fees  when  the  consumer  settled  for  cash  as  well  as  when  the 
consumer  settled  for  a  replacement  vehicle.  The  Committee  objected  because 
the  Department  was  not  faced  with  an  emergency  situation,  and  the  agency 
had  no  justification  for  not  providing  notice  and  comment  periods.  See  page 
109  for  the  complete  text  of  this  objection. 

A  similar  objection  was  issued  at  the  January  meeting  to  the  Industrial 
Commission's  emergency  Rule  4-(7)(c)  governing  practice  before  the  Industrial 
Commission.  The  emergency  rule  specified  that,  in  appeals  before  the 
Commission,  the  appealing  party's  summary  of  the  case  and/or  brief/abstract 
must  be  filed  not  less  than  15  days  prior  to  the  date  of  oral  arguments. 
Here  again,  the  Committee's  resulting  objection  was  based  on  the  grounds  that 
this  was  a  "self-created  agency  emergency."  This  objection  is  located  on 
page  222  of  this  report. 

Other  objections  to  emergency  rules  in  1983  resulted  from  agency  failures 
to  comply  with  the  other  criteria  for  reviewing  emergency  rules.  For 
example,  in  January  of  1983,  the  Committee  issued  an  objection  to  the 
Pollution  Control  Board's  emergency  rule  concerning  Non-Attainment  Area 
Permit  Regulations  because  the  Boara  had  filed  an  emergency  rule  with 
substantially  the  same  purpose  and  effect  within  the  previous  twenty-four 
months.  The  complete  text  of  this  objection  is  located  on  page  229  of  this 
report. 

Although  the  Committee's  review  of  emergency  rules  focuses  mainly  on 
the  procedural  criteria  summarized  above,  emergency  rules  are  also  reviewed 
for  the  propriety  of  their  substance.  The  August,  1983  objection  to  the 
Department  of  Public  Aid's  emergency  amendments  to  Medical  Payment  rules  is 
an  example  of  such  an  objection.  The  Committee  objected  to  Sections  140.3 
and  140.4  of  those  emergency  rules  because  they  provided  differing  levels  of 
services  to  AFDC-MANG  recipients  under  the  age  of  18  and  18  year  old 
AFDC-MANG  recipients.  This  two-tiered  service  provision  violated  federal 
regulations  (42  CFR  440.240),  which  require  that  the  services  available  to 
individuals  of  a  medically  needy  group  be  equal  in  amount,  duration  and 
scope.      See  page  156  for  the  complete  text  of  this  objection. 
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Peremptory   Rulemaking 

Section  5.03  of  the  Illinois  Administrative  Procedure  Act  governs 
peremptory  rulemaking.  Rules  adopted  pursuant  to  this  section  of  the  Act 
become  effective  immediately  upon  filing  with  the  Secretary  of  State  or  at  a 
date  required  or  authorized  by  the  federal  law,  rules  and  regulations,  or 
court  order  as  stated  in  the  notice  of  rulemaking.  Notice  of  rulemaking  is 
published  in  the  Illinois  Register  and  must  state  specifically  the  reason  for 
the  existence  of  the  peremptory  rulemaking  situation.  The  agency  is  required 
to  file  the  notice  of  peremptory  rulemaking  within  30  days  after  a  change  in 
an  agency's  rules  is  required. 

The  Committee  reviews  all  peremptory  rulemaking.  The  statutory 
authority  for  the  Committee's  review  is  Section  7.07(a)  of  the  Act  which 
empowers  the  Committee  to  "examine  any  rule."  The  purpose  of  the  review  is 
to  ensure  that  use  of  the  peremptory  rulemaking  process  is  limited  to  only 
those  situations  which  meet  the  requirements  of  Section  5.03  of  the  Act. 

The  review  of  a  peremptory  rulemaking  is  based  upon  the  criteria  set 
forth  in  Sections  240.500  and  240.600  of  the  Joint  Committee's  Operational 
Rules.  The  primary  criteria  for  review  are  detailed  in  Section  240.500. 
These  criteria  include  an  examination  of  1)  whether  the  agency  was  precluded 
from  complying  with  the  general  rulemaking  requirements  of  Section  5.01;  2) 
whether  the  agency  was  required  to  adopt  rules  as  a  direct  result  of  federal 
law,  federal  rules  and  regulations,  or  court  order;  3)  whether  the  rulemaking 
is  limited  to  what  is  required  by  the  federal  law,  federal  rules  and 
regulations,  or  court  order;  4)  whether  the  agency  has  given  an  adequate 
reason  for  not  complying  with  the  notice  and  hearing  requirements  of  the  Act; 
and  5)  whether  the  agency  filed  the  notice  within  30  days  after  the  change  in 
the  rules  was  mandated. 

The  Committee  issued  no  objections  regarding  peremptory  rulemakings 
during  1983.  While  the  number  of  objections  issued  regarding  emergency  and 
peremptory  rulemakings  is  not  large,  the  mere  fact  that  the  Committee  reviews 
these  rulemakings  may  be  having  an  impact  on  the  actions  taken  by  agencies. 
Careful  review  of  agencies'  use  of  these  extraordinary  authorities  will 
continue. 
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FIVE  YEAR   REVIEW   PROGRAM 


Section  7.08  of  the  Illinois  Administrative  Procedure  Act  requires  the 
Committee  to  review  existing  rules  at  least  once  every  five  years.  The  Act 
requires  that  this  periodic  review  be  conducted  according  to  a  classification 
system  which  groups  all  rules  by  subject  area  to  assure  the  evaluation  of 
similar  rules  at  the  same  time.  A  five  year  review  report  therefore  normally 
includes  a  review  of  the  rules  of  several  different  agencies.  Each  set  of 
rules,  however,  relates  to  the  same  topic,  such  as  consumer  protection, 
vocational  and  professional  education,  or  land  pollution  control.  The  review 
focuses  upon  several  issues,  including  organizational  and  procedural  reforms 
which  affect  the  rules;  the  merger,  modification,  or  abolition  of  rules; 
eliminating  obsolete,  overlapping  or  conflicting  rules;  and  the  economic  and 
budgetary  effects  of  the  rules. 

The  review  process  is  conducted  in  several  different  stages.  The  initial 
stage  involves  requesting  specific  information  from  the  agencies  with  rules 
included  in  the  review.  The  requests  usually  include  questions  concerning 
statutory  authority,  costs,  and  the  current  need  for  the  rule,  among  others. 
This  stage  may  also  include  a  public  hearing  on  the  rules.  During  this 
stage,  the  agency  staff  and  the  Committee  staff  often  reach  agreements 
concerning  the  need  to  correct  problems  discovered  with  the  rules.  Issues 
which  cannot  be  resolved  during  this  stage  are  referred  to  the  Committee  for 
action. 

During  the  second  stage,  a  preliminary  written  report  is  prepared  for 
consideration  by  the  Committee  and  agency  officials.  The  report  includes 
written  agency  responses  to  staff  suggestions  and  recommendations  for 
Committee  action. 

The  third  stage  consists  of  the  formal  Committee  hearing  and  the 
preparation  of  final  reports  to  the  Committee.  At  the  hearing,  agency 
representatives  present  their  position  on  the  recommendations,  and  the 
Committee  votes  either  to  accept  or  reject  the  recommendations,  which  might 
suggest  corrective  rulemaking  or  legislation.  This  is  also  the  "follow-up" 
stage    for    the    review.      The    Committee    staff    monitors    and    reports    on    agency 
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actions    and    prepares    any    necessary    reports    to    insure    that    the    Committee's 
recommendations  are  being  followed. 

TABLE  TWO  shows  the  status  of  those  five  year  reports  upon  which  the 
Committee  is  currently  at  work. 

The  Committee  issued  three  reports  on  existing  rules  during  1983:  State 
Buildings  Construction  and  Maintenance,  Financial  Institutions,  and  Business 
Regulation:   Volume  V:    Insurance.      These  reports  are  summarized   below. 

STATE   BUILDINGS   CONSTRUCTION   AND   MAINTENANCE 

This  report  reviewed  one  set  of  rules  promulgated  by  the  Secretary  of 
State  and  two  sets  of  rules  adopted  by  the  Capital  Development  Board. 
Committee  raised  133  issues  for  discussion  with  the  agencies  involved.  The 
majority  of  these  issues  (67)  were  resolved  by  agency  agreements  to  amend 
the  rule  to  correct  the  problem.  In  addition,  the  Committee  issued  6 
objections  and  2  recommendations  to  rules  where  no  agreement  could  be 
reached  with  agency  representatives.  These  objections  are  on  pages  288-290, 
and  292-255.      The  recommendations  are  on  pages  329-331. 

Three  issues  of  major  significance  emerged  during  the  review.  The  first 
involved  the  abolition  of  the  Illinois  Building  Authority  during  the  Committee's 
review  of  the  rules  of  the  Authority.  The  second  issue,  incorporation  by 
reference,  has  been  a  major  issue  in  nearly  all  five  year  review  reports. 
Third,  the  need  for  agencies  to  keep  their  rules  current  in  relation  to 
statutory  and  case  law  became  apparent  during  the  Committee's  review. 

The   Illinois  Building  Authority 

The  rules  of  the  Illinois  Building  Authority  were  scheduled  for  review  as 
part  of  the  State  Buildings  report.  Shortly  after  the  review  was  begun, 
however,  the  General  Assembly  passed  and  the  Governor  signed  Public  Act 
82-235,  entitled  "An  Act  abolishing  the  Illinois  Building  Authority  and 
providing  for  the  Capital  Development  Board  to  be  its  successor  agency." 
That  Act  was  effective  on  January   1,    1982. 
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TABLE  TWO 
STATUS   OF   FIVE-YEAR   REVIEW   REPORTS 


Stage  One 

Initial   Questions 
And  Staff  Research 


Stage  Two 


Preliminary   R e port 


EDUCATION   AND 
CULTURAL   RESOURCES 

Special   Education 

and  Grants  and 

Scholarships 

EDUCATION   AND 
CULTURAL  RECOURCES 
Cultural   Resources 

GOVERNMENT   MANAGEMENT 
Records  and   Information 
Management 

GOVERNMENT   MANAGEMENT 
State  Financial  Management 

HUMAN    RESOURCES 
State  Adult 
Institutions 

HUMAN  RESOURCES 
Public  Health 

HUMAN  RESOURCES 
Food  Handling  and 
Services 


INDUSTRY   AND    LABOR 
Business   Regulation 
Volume  Four: 

III.    Racing   Board 


Stage  Three 

Final   Report 
And   Follow-Up 

EDUCATION  AND  CULTURAL 
RESOURCES 

Vocational  and 

Professional 

Education 

INDUSTRY   AND    LABOR 

Business   Regulation 

Volume  One: 

Department  of  Public 
Health  and  Agriculture 

INDUSTRY   AND    LABOR 
Business   Regulation 
Volume  Two: 
Department  of  Revenue 

INDUSTRY   AND    LABOR 
Business   Regulation 
Volume  Three: 
Miscellaneous 

INDUSTRY   AND    LABOR 
Business   Regulation 
Volume  Five: 
Department  of 
Insurance 


NATURAL  RESOURCES 
Land   Pollution  Control 

NATURAL  RESOURCES 
Public  Water  Supplies 

NATURAL  RESOURCES 
Parks  and  Recreation 
Management 

PUBLIC   UTILITIES 

Telephone  and  General 
Utility 

TRANSPORTATION 
Railroad  and  Mass 
Transit 


INDUSTRY   AND    LABOR 
Labor   Laws  and 
Consumer  Protection 

GOVERNMENT   MANAGEMENT 
State  Travel 

GOVERNMENT   MANAGEMENT 
State  Buildings 
Construction  and 
Maintenance 

FINANCIAL   INSTITUTIONS 

NATURAL   RESOURCES 
Wildlife  Management 
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The  effect  of  PA  82-235,  as  of  January  1,  1982,  was  (1)  the  Authority 
ceased  to  exist,  (2)  the  Capital  Development  Board  succeeded  to  the  rights, 
powers,  and  duties  of  the  Authority,  and  (3)  the  Board  was  obligated  to 
conclude  the  affairs  of  the  Authority.  The  question  was  thus  raised 
concerning  the  status  of  the  Authority's  rules.  Although  in  certain  cases, 
the  abolition  of  an  agency  would  result  in  a  complete  abolition  of  the  agency's 
rules,  this  was  not  such  a  case.  The  transfer  of  the  Authority's  functions  to 
the  Board  suggested  that,  in  essence,  the  Authority's  rules  were  now  the 
Board's  rules,  to  be  observed,  enforced,  amended  or  repealed  by  the  Board. 
This  conclusion  was  strengthened  by  the  nature  of  the  Authority's  rules. 
While  some,  like  those  dealing  with  the  organizational  structure  of  the 
Authority,  were  in  light  of  P. A.  82-235  devoid  of  meaning,  others  defined  the 
continuing  legal  obligations  of  the  Authority  as  an  issuer  of  bonds  and  lessor 
of  real   property. 

The  Committee  concluded  that  Section  7(e)  of  the  Illinois  Administrative 
Procedure  Act  was  designed  to  deal  with  the  problem  presented  here.  Section 
7(e)    provides: 

In  the  case  of  .  .  .  abolishment  of  agencies 
by  executive  order  or  law,  which  affects 
rules  on  file  with  the  Secretary  of  State,  the 
State  Library  shall  notify  the  Governor,  the 
Attorney  General,  and  the  agencies  involved 
of  the  effects  upon  such  rules  on  file.  If 
the  Governor  or  the  agencies  involved  do  not 
respond  to  the  State  Library's  notice  within 
45  days  by  instructing  the  State  Library  to 
delete  or  transfer  the  rules,  the  State 
Library  may  delete  or  place  such  rules  under 
the  appropriate  agency  for  the  purpose  of 
insuring  the  consistency  of  the  codification 
scheme  and  shall  notify  the  Governor,  the 
Attorney  General  and  the  agencies  involved. 

Accordingly,  the  Committee  recommended  that  the  State  Library,  in 
conjunction  with  the  Capital  Development  Board,  take  action  under  Section 
7(e)  of  the  Illinois  Administrative  Procedure  Act  to  transfer  necessary  rules 
of  the  Illinois  Building  Authority  to  the  Capital  Development  Board,  and  to 
delete  those   rules  which  are  no  longer  necessary. 
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Incorporation  by   Reference 

As  noted  above,  the  issue  of  improper  incorporation  by  reference  has 
arisen  in  nearly  all  of  the  five  year  review  reports  issued  by  the  Committee. 
Again  in  the  State  Buildings  report,  the  Committee  found  a  number  of 
instances  in  which  the  Capital  Development  Board's  incorporation  of  federal 
regulations  and  trade  guidelines  by  reference  did  not  meet  the  requirements 
of  the  Illinois  Administrative  Procedure  Act.  For  example.  Rule  903  refers 
both  to  "Best's  Key  Guide"  and  to  "Treasury  Circular  570,"  a  federal 
publication.  Rule  901  also  refers  to  "Best's  Key  Guide."  The  Capitol 
Development  Board's  Accessibility  Standards  Illustrated  (.Rule  4.1.14) 
incorporates  certain  professional  association  standards,  "Door  Controls  - 
Closers"  ANSI  A156.5  -  1972.  In  each  of  these  cases,  the  Board  agreed  to 
amend  the  rules  to  meet  the  incorporation  requirements  of  the  Illinois 
Administrative  Procedure  Act. 

Responsibility  of  Agencies  for  Updating   Rules 

In  several  instances  rules  were  found  to  contain  phrases  which  state 
that,  where  the  rules  conflict  with  law,  the  law  will  control.  Such  a  phrase 
seems  at  first  glance  innocuous.  It  is,  after  all,  a  well  known  legal  principle 
that  statutes  and  court  rulings  control  over  agency  rules.  Vvhile  such  a 
provision  in  the  rules  is  unnecessary,  it  at  first  does  not  seem  objectionable 
since  the  policy  stated   is  true  whether  or  not  the  phrase  is  included. 

What  is  of  primary  concern  to  the  Committee,  however,  is  the  fact  that 
use  of  such  language  in  the  rules  fails  to  recognize  the  responsibility  of  the 
agency  to  keep  its  rules  current  in  relation  to  statutory  authority. 
Recognition  of  that  responsibility  is  central  to  an  efficient  regulatory  code. 
Failure  to  keep  rules  current  in  terms  of  law  can  lead  to  such  unfortunate 
results  as  the  situation  leading  to  Illinois  Bell  v.  Allphin  (60  III. 2d  350,  326 
N.E.2d  737  (1975)).  In  that  case,  the  agency  took  the  position  that  its 
rules,  which  clearly  awarded  a  tax  exemption,  were  invalid  because  they  were 
inconsistent  with  a  statutory  provision.  Had  the  agency  recognized  its 
responsibility  to  keep  its  rules  current  in  relation  to  the  controlling  law,  over 
10  years  of  litigation  would  have  been  avoided. 
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The  responsibility  and  the  expertise  for  keeping  rules  current  in  relation 
to  statutory  and  case  law  belongs  to  the  agencies.  The  public  should  not  be 
burdened  with  the  responsibility  of  interpreting  the  statutes  and  the  rules, 
and  determining  whether  any  conflict  exists.  Accordingly,  in  response  to  the 
Committee's  findings,  the  Capital  Development  Board  agreed  to  amend  its  rules 
to  delete  references  to  possible  conflicts  with  statutory  authority. 


FINANCIAL   INSTITUTIONS 

This  report  examined  20  sets  of  rules  promulgated  by  several  agencies: 
the  Department  of  Agriculture,  the  Attorney  General,  the  Commissioner  of 
Banks  and  Trusts,  the  State  Comptroller,  the  Department  of  Financial 
Institutions,  the  Savings  and  Loan  Advisory  Board,  and  the  Office  of  the 
Savings  and  Loan  Commissioner.  Over  60%  of  the  619  issues  raised  by 
Committee  resulted  in  an  agreement  by  the  agency  to  amend  the  rule  to 
correct  the  problem  noted.  The  Committee  issued  23  objections  and  13 
recommendations  to  the  rules  considered  in  this  report.  These  objections  and 
recommendations  are  found  on  pages  261-342,  under  the  appropriate  agency. 
The  major  findings  of  the  report  are  discussed   below. 

Regulatory  Efficiency  and  Cost  Effectiveness 

During  preparation  of  the  Financial  Institutions  report,  it  became  evident 
that  many  of  the  historic  differences  between  the  three  major  types  of 
financial  institutions,  banks,  savings  and  loans,  and  credit  unions,  have  been 
eroded  to  the  degree  that  major  differences  in  the  services  provided  by  each 
type  of  institution  are  no  longer  quite  so  distinct  as  in  the  past. 

Much  of  the  impetus  for  modification  of  the  powers  of  these  institutions 
has  come  from  the  federal  level.  In  the  past  few  years  there  have  been  two 
congressional  enactments  that  have  significantly  contributed  to  this  blurring 
of  the  distinctions  between  banks,  savings  and  loan  associations,  and  credit 
unions.  The  first  of  these  was  the  "Depository  Institutions  Deregulation  Act 
of  1980,"   Public  Law  96-221.      The  btated  purpose  of  this  federal   law  was  to 
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facilitate  the  implementation  of  monetary 
policy,  to  provide  for  the  gradual  elimination 
of  all  limitations  on  the  rates  of  interest 
which  are  payable  on  deposits  and  accounts, 
and  to  authorize  interest-bearing  transaction 
accounts,    

In  order  to  implement  these  purposes,  the  federal  law  made  a  number  of 
changes  in  the  traditional  differences  between  the  three  types  of  financial 
institutions.  One  of  these  changes  provides  for  the  phasing  out,  over  a 
period  of  time,  of  what  is  known  as  "Regulation  Q."  Regulation  Q  was 
enacted  to  fix  the  maximum  amounts  of  interest  that  could  be  paid  on  deposits 
by  financial  institutions.  The  original  rationale  of  the  regulation,  which 
allowed  savings  and  loan  associations  to  pay  higher  interest  rates  than 
commercial  banks,  was  to  prevent  disintermediation  from  savings  and  loan 
associations  to  commercial  banks,  in  order  to  protect  the  financial  health  of 
savings  and  loan  organizations  and  the  amount  of  money  available  for  the 
home  mortgage  market.  However,  Regulation  Q  has  been  proven  ineffective, 
in  that  when  interest  rates  rose  above  the  ceiling  imposed  by  this  regulation, 
depositors  took  their  money  out  of  the  savings  and  loans  and  invested  it  in 
money  market  funds.  Hence,  the  disintermediation  occurred  despite,  or 
maybe  because  of.  Regulation  Q.  For  these  reasons.  Congress  has  mandated 
a  phase  out  of  this  interest  differential  between  savings  and  loan  associations 
and  commercial   banks. 

The  second  major  provision  of  the  federal  law  permits  insured  depository 
institutions — commercial  banks,  savings  and  loan  associations,  and  credit 
unions — to  offer  interest-bearing  transaction  (or  checking)  accounts  to 
individuals.  Prior  to  this  change,  commercial  banks  were  forbidden  to  pay 
interest  on  demand  deposits. 

The  third  major  change  found  in  this  federal  law  expands  the  asset 
powers  of  federal  savings  and  loan  associations.  Traditionally,  savings  and 
loan  associations  were  depositories  and  home  mortgage  lenders.  This 
legislation  gave  federal  savings  and  loan  associations  authorization  to  hold  10% 
of  their  assets  in  consumer  loans,  commercial  paper,  corporate  debt  securities 
and  banker  acceptances.  They  were  also  granted  the  power  to  offer  trust 
services  on  the  same  basis  as  national  banks. 
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The  second  federal  enactment  that  impacts  upon  the  distinction  between 
the  various  types  of  financial  institutions  is  the  "Garn-St.  Germain  Depository 
Institutions  Act  of  1982,"  Public  Law  99-320.  This  federal  law  again 
addresses  the  elimination  of  interest  rate  differentials  first  addressed  in  the 
"Depository  Institutions  Deregulation  Act  of  1980."  Section  326.327  of  Title 
III  of  this  federal  law  eliminates  the  interest  rate  differential  by  January  1, 
1984. 

Public  Law  99-320  continues  to  expand  the  powers  of  federal  savings  and 
loan  associations  to  make  them  more  similar  to  the  powers  possessed  by 
commercial  banks.  Section  312  of  Title  III  authorizes  all  federal  associations 
to  accept  individual  or  corporate  demand  deposit  accounts  in  connection  with  a 
corporate,  commercial,  agricultural  or  business  loan  relationship.  Section  325 
for  the  first  time  allows  federal  savings  and  loan  associations  to  make 
commercial   loans. 

Finally,  Public  Law  99-320  allows  depository  institutions  to  offer  a  new 
account  equivalent  to,   and  competitive  with,   money  market  mutual  funds. 

All  of  the  changes  in  the  distinctions  between  the  various  types  of 
federal  financial  institutions  have  a  direct  bearing  on  the  relationships 
between  financial  institutions  on  the  state  level.  State  regulations  generally 
mirror  those  federal  changes  not  actually  mandated  to  state  institutions.  This 
is  necessary  in  order  to  keep  state  financial  institutions  competitive  with  their 
federal  counterparts. 

State  chartered  banks  are  regulated  by  the  Commissioner  of  Banks  and 
Trusts.  State  chartered  savings  and  loan  associations  are  regulated  by  the 
Savings  and  Loan  Commissioner,  and  state  chartered  credit  unions  are 
regulated  by  the  Department  of  Financial  Institutions.  The  functions  of  these 
financial  institutions  have  become  more  and  more  similar,  and  as  noted 
previously,  in  many  cases  the  services  provided  by  each  type  of  institutions 
are  the  same. 

Section  7.08(b)(3)  of  the  Illinois  Administrative  Procedure  Act  provides 
that    one    of   the    principal    responsibilities    of    the    five    year    review    program    of 
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the  Committee  is  the  elimination  or  phasing  out  of  outdated,  overlapping  or 
conflicting  regulatory  jurisdictions.  Pursuant  to  this  statutory  mandate,  the 
Committee  concluded  that  .the  regulatory  programs  and  procedures  of  the 
Commissioner  of  Banks  and  Trusts,  the  Commissioner  of  Savings  and  Loans, 
and  the  Department  of  Financial  Institutions  should  be  studied  in  an  effort  to 
determine  whether  or  not  there  are  any  programs  or  functions  of  the  agencies 
that  may  be  administered  more  effectively  if  consolidated.  The  expertise  for 
such  a  study  would  seem  to  be  particularly  that  of  the  three  agencies  now 
responsible  for  this  regulation.  Therefore,  the  Committee  recommended  that  a 
joint  study  be  conducted  by  the  three  agencies. 

Accuracy  and  Currency 

It  is  not  uncommon,  as  the  Committee's  review  process  moves  forward, 
for  agencies  to  conclude  that  portions  of  rules,  or  even  entire  sets  of  rules, 
are  unnecessary.  That  was  the  case  with  several  sets  of  rules  reviewed  in 
the  Financial   Institutions   Report. 

In  the  case  of  the  Department  of  Financial  Institutions' 
"Truth-in-Lending"  regulations,  the  Department  concluded  that  the  state  rules 
and  regulations  are  unnecessary,  because  they  merely  duplicate  the  federal 
requirements.  The  Department  agreed,  therefore,  to  repeal  the  entire  set  of 
rules. 

In  a  similar  vein,  the  Department  concluded  that  its  "Rules  to  Govern 
the  Granting  of  Reverse  Mortgage  Loans"  are  unnecessary  because  they 
duplicate  other  rules  of  the  Department  dealing  with  credit  unions.  Hence, 
the  Department  agreed  to  repeal  these  rules. 

Article  III  of  the  rules  of  the  Savings  and  Loan  Commissioner, 
"Reports,"  requires  the  filing  of  certain  contracts  entered  into  by  the  savings 
and  loan  institutions.  Following  an  examination  of  this  article,  in  conjunction 
with  the  review  of  all  the  Savings  and  Loan  Commissioner's  rules,  the 
Commissioner  determined  that  Article  III  could  be  deleted  in  its  entirety.  In 
addition,  Article  VII  "Bonus  Plans"  was  determined  by  the  Commissioner  to  be 
outdated  and   no  longer  necessary. 
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The  repeal  of  these  rules  fulfills  a  portion  of  the  Committee's  "Sunset" 
function  of  reducing  the  number  and  bulk  of  rules.  The  five  year  review 
process  has  uncovered  numerous  instances  where  rules  remained  on  file  long 
after  their  usefulness,  and  in  some  cases,  statutory  authority  had  expired. 
While  the  primary  responsibility  for  keeping  the  rules  accurate  and  current 
remains  with  the  agencies  who  promulgate  the  rules,  the  Committee's  findings 
indicate  the  need  for  continuing  oversight  by  the  Committee  to  provide 
agencies  with  the  impetus  to  update  their   rules. 

Economic   Impact 

Of  continuing  concern  to  the  Committee  is  the  relationship  between  costs 
of  regulation  and  the  fees  charged  to  those  regulated.  This  concern  stems 
from  the  mandate  of  Section  7.04  of  the  Illinois  Administrative  Procedure  Act, 
which  requires  that  the  Committee  evaluate  rules  "in  terms  of  their  propriety, 
legal  adequacy,  relation  to  statutory  authorization,  economic  and  budgetary 
effects,   and   public  policy."      (emphasis  added) 

In  previous  five  year  review  reports,  the  Committee  has  called  to  the 
attention  of  agencies  wide  disparities  between  the  cost  of  regulation  and  the 
charges  levied  upon  those  regulated  (see  e.g.,  the  Committee's  Final  Report: 
Industry  and  Labor,  Regulation  of  Occupations,  September  1980,  and  Final 
Report:  Industry  and  Labor,  Business  Regulation,  Volume  111,  September 
1982).  Information  gathered  in  the  course  of  this  review  revealed  some 
substantial  discrepancies  between  license  fees  and  the  cost  of  regulation  in 
several   instances. 

In  the  case  of  currency  exchanges,  data  provided  by  the  Department  of 
Financial  Institutions  revealed  that  fees  generated  by  the  Currency  Exchange 
Act  totaled  approximately  $194,019  for  fiscal  year  1981.  The  costs  of 
administering  the  Act  and  rules  for  fiscal  year  1981  was  $386,815.  Therefore, 
for  fiscal  year  1981,  revenues  generated  through  fees  amounted  only  to 
approximately  50%  of  the  costs  of  administration. 

In  the  case  of  electronic  fund  transfers,  information  supplied  by  the 
Office    of    the    Commissioner    of    Banks    and    Trusts     revealed     fees    generated 
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pursuant  to  the  Electronic  Fund  Transfer  Facility  Act  and  associated  rules 
and  regulations  amounted  to  approximately  $5,000  for  fiscal  year  1981,  and  it 
was  estimated  that  roughly  $5,000  will  also  be  generated  during  fiscal  year 
1982.  The  Commissioner's  office  also  advised  that  the  cost  of  administering 
the  Act  and  rules  was  approximately  $40,000  for  1981,  with  a  similar  cost 
anticipated  for  fiscal  year  1982.  During  these  two  fiscal  years,  revenues 
generated  through  fees  amounted  to  approximately  12i%  of  the  costs  of 
administration. 

In  the  case  of  the  Illinois  Credit  Union  Act,  information  supplied  by  the 
Department  of  Financial  Institutions  indicates  that  annual  revenue  from  fees 
for  fiscal  year  1981  was  approximately  $704,422.  Cost  of  administration  of 
these  rules  and  the  Act  was  $897,063  for  fiscal  year  1981.  Additionally, 
information  supplied  by  the  Department  shows  that  the  Consumer  Credit 
Division  of  the  Department  received  total  revenue  of  $1,282,362  for  the  fiscal 
year  ending  June  30,  1981.  Total  cost  of  administration  of  the  division  for 
the  fiscal  year  ending  June  30,    1981    was  $411,380. 

In  the  instances  cited  above,  the  Committee  recommended  that  the 
agencies  examine  the  fee  structure  in  relation  to  the  cost  of  regulation,  to 
determine  whether  a  change  in  fees  might  be  appropriate. 

Lack  of  Standards  and   Criteria 

One  question  raised  repeatedly  in  the  Financial  Institutions  Report  dealt 
with  the  lack  of  standards  and  criteria  for  the  exercise  of  agency  discretion 
in  rules  whose  wording  expressed  or  implied  a  discretionary  power. 
Throughout  the  rules,  there  appear  phrases  such  as,  "as  approved  by  the 
Department,"  "the  Department  may  .  .  .,"  and  "the  Director  may  .  .  .  ."  In 
the  majority  of  rules  in  which  these  phrases  appear,  there  are  included  no 
standards  to  guide  those  exercising  the  discretion. 

This  lack  of  standards  for  the  exercise  of  agency  discretion  is  by  no 
means  unusual.  Failure  to  include  standards  for  discretion  has  been  a  major 
finding  in  nearly  all  of  the  reports  issued  thus  far  by  the  Committee  in  its 
five  year  review. 
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In  view  of  the  unambiguous  language  of  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act,  most  agencies,  when  asked  to  add  standards 
and  criteria  for  the  exercise  of  discretionary  powers,  agreed  to  comply.  In 
those  individual  instances  where  agencies  refuse  to  add  standards,  the 
reasons  given  are  those  which  the  Committee  has  heard  many  times;  for 
example,  wide  discretion  must  be  retained  to  meet  changing  conditions, 
standards  cannot  be  developed  to  cover  all  contingencies,  the  use  of 
standards  unduly  restricts  the  agency.  These  responses  ignore  the  clear 
legislative  mandate  of  Section  4.02  of  the  Illinois  Administrative  Procedure 
Act,  that  rules  include  standards  for  the  exercise  of  discretion. 
Accordingly,  the  Committee  objected  to  nine  rules  which  lacked  adequate 
standards  limiting  agency  discretion. 

BUSINESS   REGULATION    (VGL.    V:      INSURANCE) 

This  report  reviewed  the  rules  of  the  Department  of  Insurance,  the  vast 
majority  of  which  implement  the  Illinois  Insurance  Code  (III.  Rev.  Stat.  1981, 
ch.  73,  par.  613  et  seq. ) .  Committee  raised  371  issues  for  discussion  with 
Department  representatives,  197  of  which  were  resolved  by  the  Department's 
agreement  to  undertake  corrective  rulemaking.  The  Committee  issued  11 
objections  and  10  recommendations  addressed  to  issues  that  could  not  be 
resolved  through  agreements.  These  objections  are  found  on  pages  274-285 
and  the  recommendations  are  located  on  pages  316-327.  The  major  issues  (11) 
addressed   in  the  report  are  summarized   below. 

Policy   Included  in   Departmental   Bulletins 

In  September,  1969,  the  Department  of  Insurance  instituted  publication 
of  Illinois  Insurance,  a  periodical  designed  to  keep  interested  parties  informed 
as  to  activities  of  the  Department  in  particular  and  national  trends  in 
insurance  regulations  in  general.  While  for  the  most  part  consisting  of 
articles  of  interest  to  the  insurance  industry,  schedules  of  hearings,  and 
reports  of  Departmental  action  in  hearings.  Committee  review  of  the 
publication  revealed  that  it  occasionally  states  Departmental  positions  which 
are  statements  of  agency  policy  requiring  formal  adoption  as  rules  in 
compliance   with  the   Illinois  Administrative   Procedure  Act. 
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Accordingly,  the  Committee  recommended  that  the  Department  of 
Insurance  cease  the  practice  of  issuing  interpretive  bulletins  to  set  policy, 
and  utilize  the  procedures  of  the  Illinois  Administrative  Procedure  Act  in  all 
future  statements  of  policy. 

Lack  of  Standards 

Questions  frequently  raised  in  the  course  of  the  review  of  the 
Department's  rules  dealt  with  the  lack  of  standards  for  the  exercise  of  agency 
discretion.  Appearing  throughout  the  rules  are  instances  in  which  the 
Director  or  the  Department  is  given  discretionary  authority  to  approve  an 
action  by  an  insurer,  or  to  take  or  not  take  a  certain  action.  Section  4.02  of 
the  Illinois  Administrative  Procedure  Act  requires  that  such  rules  include  the 
standards  which  the  agency  uses  in  exercising  its  discretion.  (III.  Rev. 
Stat.    1981,   ch.    127,    par.    1004.02) 

The  frequency  of  standards  issues  is  not  unusual  for  an  agency  such  as 
the  Department  of  Insurance,  which  has  many  rules  that  have  not  been 
revised  since  their  promulgation.  In  some  cases,  rules  reviewed  in  this 
report  were  promulgated  during  the  late  1950's  or  early  1960's.  Part  of  the 
function  of  the  Committee  is  to  review  rules  to  ensure  compliance  with  the 
Illinois  Administrative  Procedure  Act  and  to  recommend  that  the  agency  take 
appropriate  action  to  bring  its  rules  into  compliance  with  the  Act.  In 
twenty-four  instances  cited  by  the  Committee,  the  Department  agreed  to  add 
appropriate  standards.  In  two  instances  where  the  Department  refused  to 
add  standards,   the  Committee  issued  an  objection. 

The   Language  of  Insurance 

Section  7.04(1)  of  the  Illinois  Administrative  Procedure  Act  provides  that 
a  basic  function  of  the  Committee  is  the  "promotion  of  ...  an  understanding 
on  the  part  of  the  public"  of  rules  and  regulations  promulgated  by  state 
agencies.  Previous  five  year  reviews  reveal  that  lack  of  simplicity  and  clarity 
is  a  widespread  and   serious  obstacle  to  public  understanding  of  agency   rules. 
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In  many  instances,  problems  of  simplicity  and  clarity  are  caused  by  the 
use  of  vague  or  unnecessarily  complex  terms  or  bureaucratic  terminology  that 
beclouds  intended  policy.  The  review  of  the  rules  of  the  Department  of 
Insurance,  however,  presented  difficulties  in  addition  to  those  normally  found 
in  agency  rules.  This  difficulty  is  rooted  in  the  Department's  use  in  its 
rules  of  insurance  industry  terminology  which  is  not  readily  understood  by 
the  general   public. 

The  Committee  recognized  that  some  rules  of  the  Department  could  not 
reasonably  be  clarified  by  the  use  of  common  terms;  for  example,  rules 
regarding  the  financial  structure  and  corporate  organization  of  insurance 
companies,  which  must  be  written  to  comply  with  accounting  or  securities 
regulations.  In  other  instances,  however,  difficult  terminology  was  used  in 
rules  involving  the  relationship  between  the  insurer  and  the  insured.  In 
these  instances  the  Committee  took  the  position  that  since  these  rules  affected 
the  public,  they  should  be  understandable  by  the  public.  In  virtually  all 
instances,  the  Department  agreed  to  define  insurance  industry  terminology 
which  affected  the  public. 
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COMPLAINT    REVIEW   PROGRAM 

The  authority  to  review  rules  hased  upon  complaints  is  provided  to  the 
Committee  through  the  broad  language  of  Sections  7.04  and  7.07  of  the  Illinois 
Administrative  Procedure  Act.  Section  7.04  allows  the  Committee  to 
"undertake  studies  and  investigations  concerning  rulemaking  and  agency 
rules."  Section  7.04  also  requires  the  Committee  to  "monitor  and  investigate" 
agency  compliance  with  the  provisions  of  the  Illinois  Administrative  Procedure 
Act,  "make  periodic  investigations  of  the  rulemaking  activities  of  all  state 
agencies,  and  evaluate  and  report  on  all  rules  in  terms  of  their  propriety, 
legal  adequacy,  relation  to  statutory  authorization,  economic  and  budgetary 
effects  and  public  policy." 

Section  7.07  of  the  Act  authorizes  the  issuance  of  objections  to  existing 
rules  and  assigns  to  the  Committee  the  task  of  examining  "any  rules  for  the 
purpose  of  determining  whether  the  rule  is  within  the  statutory  authority 
upon  which  it  is  based,   and  whether  the  rule  is  in   proper  form." 

As  outlined  in  the  Committee's  Operational  Rules,  Appendix  B,  the 
complaint  review  process  is  relatively  simple.  As  complaints  are  received,  the 
Committee  staff  conducts  an  initial  review  to  determine  the  need  for  a  full 
complaint  investigation.  Much  of  the  communication  received  by  the  Committee 
requires  only  the  supplying  of  basic  information,  copies  of  rules  or  referral 
to  the  appropriate  agency.  The  Committee  also  receives  inquiries  concerning 
the  applicability  of  the  Illinois  Administrative  Procedure  Act  as  it  relates  to 
certain  agencies  and  policies.  These  requests  generally  do  not  require  the 
same  amount  of  time  as  do  other  more  complex  complaint  matters.  In 
situations  requiring  only  a  response  from  the  Committee  staff,  the  necessary 
information  is  provided.  When  more  difficult  situations  occur  involving  a 
serious  legal  or  substantive  issues  raised  by  the  public  in  relation  to  agency 
rules,   the  formal  complaint   review   process  is  begun. 

In  1983,  the  Committee  held  formal  hearings  on  three  complaints.  The 
first  concerned  whether  certain  Environmental  Protection  Agency  guideline 
letters,    which    dealt    with    fugitive    dust    air    pollution,    constituted    rules.       In 
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January  of  last  year,  the  Illinois  Manufacturer's  Association  contacted  the 
Committee  and  questioned  whether  a  guideline  letter  which  its  members  had 
received  constituted  a  rule  pursuant  to  the  Illinois  Administrative  Procedure 
Act.  At  the  July  meeting,  the  Committee  voted  to  send  a  letter  to  the  Illinois 
Environmental  Protection  Agency  admonishing  the  Agency,  and  informing  the 
agency  that  although  the  specific  letters  which  were  the  subject  of  the  Illinois 
Manufacturer's  Association's  correspondence  may  not  constitute  rules,  the 
Agency  needs  to  closely  watch  the  substance  of  such  guidelines  letters  in  the 
future  to  ensure  that  no  rules  or  policies  are  included  which  are  not  already 
on  file  with  the  Secretary  of  State. 

The  second  complaint  was  brought  before  the  Committee  during  April  of 
last  year.  The  Illinois  Drivers'/Trainers'  Association  contacted  the  Committee 
because  the  Department  of  Agriculture  had  instituted  a  new  rental  policy 
regarding  the  stabling  of  horses  at  the  State  Fairgrounds  without  making  any 
rule  change.  The  Committee  had  a  lengthy  discussion  concerning  whether  the 
Department's  existing  rules  are  too  broad,  thereby  improperly  allowing  the 
policy  change  without  any  corresponding  change  in  rules.  The  Committee  did 
not,    however,   issue  any  objection  to  the  Department's  existing   rules. 

Senator  Kustra  filed  the  third  complaint  which  was  initially  discussed  at 
the  June  meeting  of  the  Joint  Committee.  Senator  Kustra  asked  whether  tolls 
charged  by  the  Toll  Highway  Authority  need  be  established  by  rule.  The 
Committee  recommended  that  tolls  should  be  set  by  rule  and  that  the  pending 
toll  increase  be  delayed  until  rulemaking  procedures  were  completed.  The 
Toll  Highway  Authority  did  hold  a  hearing  prior  to  the  toll  increase  but  has 
declined  to  promulgate  rules  establishing  the  fees.  Two  bills,  SB's  247  and 
1244,  which  dealt  with  this  Committee  recommendation  were  sent  to  the 
Governor  late  in  1983.  Both  contained  requirements  that  notice  of  proposed 
toll  increases  be  given  in  the  Illinois  Register,  that  public  hearings  be  held, 
and  that  tolls  be  adopted  through  the  rulemaking  provisions  of  the  Illinois 
Administrative  Procedure  Act.  Both  were  amendatorily  vetoed  by  the 
Governor  to  delete  the  rulemaking  provision,  and  SB  247  subsequently  became 
law    (PA   83-973). 
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Seven  other  complaints  were  resolved  or  considered  in  1983.  Included  in 
these  were  such  items  as  a  request  for  rulemaking  to  implement  education 
legislation,  a  challenge  to  the  statutory  authority  for  rules  of  the  Department 
of  Corrections,  a  challenge  to  policy  change  by  the  Department  on  Aging,  and 
a  nursing  school's  problem  with  the  Department  of  Registration  and 
Education's  degree  requirements.  Two  have  been  transferred  to  the  Rules 
Review  and  Compliance  Division  and  will  be  dealt  with  in  the  five-year  review 
program.  One  is  pending,  awaiting  program  rulemaking.  One  issue  is  still 
being   studied,   and     three  have  been   resolved.      A  summary  of  these  follows. 

A  state  agency  contacted  the  Joint  Committee  to  ask  whether  the 
Comptroller's  CUSAS  Manual  fits  the  definition  of  a  rule  and  should  be  so 
promulgated.  And,  an  individual  questioned  the  adequacy  of  certain  rules  of 
the  Illinois  Department  of  Corrections,  including  proper  statutory  authority 
and  compliance  with  legislative  intent.  Both  issues  were  transferred  to  Rules 
Review  and  Compliance  Division  so  that  the  substance  of  the  complaint  could 
be  included  in  the  five-year  review  of  the  Comptroller's  and  the  Department 
of  Corrections'   existing   rules. 

An  association  requested  that  rulemaking  be  initiated  by  the  State  Board 
of  Education  and  the  Illinois  Community  College  Board,  as  a  result  of  PA 
82-998.  This  Public  Act  amended  the  School  Code  concerning  classes  for 
adults  and  youths  whose  schooling  has  been  interrupted,  and  set  forth 
conditions  for  State  reimbursement  (III.  Rev.  Stat.  1981,  ch.  122,  par. 
10-22.20).  These  agencies  had  already  been  asked,  in  the  course  of  the 
Committee's  public  act  review  activities,  to  promulgate  rules.  As  a  result  of 
this  complaint,  they  were  again  contacted  and  the  State  Board  of  Education 
agreed  to  initiate  appropriate  rulemaking.  The  Committee  is  monitoring  the 
development  of  these  rules,  and  will  work  with  the  complainant  when  rules  are 
proposed. 

A  community  care  vendor  complained  about  a  policy  change  by  the 
Department  on  Aging  which  stated  that  service  vendors  could  no  longer  serve 
as  Case  Coordination  Units.  Staff  worked  together  to  identify  the  issues 
raised     and      include     them      in     the     review     of     pertinent     rules     that     were 


45 


subsequently    proposed.      The   adopted    rules   were   found    sufficient  concerning 
these  issues. 

A  nursing  school  was  concerned  with  the  legality  of  the  Department  of 
Registration  and  Education  rules  which  require  that  nursing  school  faculty 
have  graduate  degrees.  After  a  discussion  with  the  Committee,  the  agency 
offered  to  delay  the  effective  date  of  the  rule  for  schools  showing  good  faith 
attempt  to  comply  with  the  rules. 

Representative  Koehler  was  concerned  with  the  legality  of  the  seal 
requirement  in  the  Department  of  Registration  and  Education's  rules 
concerning  Registered  Professional  Engineers.  Upon  holding  discussions  with 
the  Department,  the  staff  informed  Representative  Koehler  that  the  rules 
appeared  to  comply  with  the  authorizing   statute. 

An  association  complained  that  the  Department  of  Agriculture's  Barn 
Rental  Agreement  Contract  set  forth  agency  policy  not  contained  in  the 
Department  of  Agriculture's  Rules  entitled  "Non-Fair  Space  Rental."  At  this 
time,   the  outcome  of  this  complaint  is  still   pending. 
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PUBLIC  ACT    REVIEW 


Section  7.05(3)  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
Stat.  1981,  ch.  127,  par.  1007.05(3))  provides  that  the  Committee  "shall 
maintain  a  review  program  to  study  the  impact  of  legislative  changes  ...  on 
agency  rules  and  rulemaking."  The  Committee  has  developed  its  public  act 
review  program  to  carry  out  this  responsibility.  Under  this  program. 
Committee  staff  reviews  each  new  public  act  to  determine  whether  responsive 
rulemaking  may  be  required.  Having  determined  that  rulemaking  may  be 
necessary,  the  Committee  notifies  the  agency  involved  to  obtain  information 
concerning  the  agency's  intended  response  to  the  legislation.  If  the  agency 
agrees  that  rulemaking  is  necessary,  the  Committee  monitors  the  rulemaking  to 
ensure  that  the   rules  are  consistent  with  the  public  act. 

A  primary  goal  of  the  program  is  to  ensure  that  agencies  implement  new 
legislation  and  adopt  necessary  rules  as  expeditiously  as  possible.  Indeed, 
prompt  agency  rulemaking  in  response  to  legislation  is  now  required  by 
statute.  Public  Act  83-529,  which  was  approved  by  the  Covernor  on 
September  17,  1983,  and  is  effective  January  1,  198U,  provides,  "An  agency 
shall,  in  accordance  with  Section  5  [of  the  Illinois  Administrative  Procedure 
Act],  adopt  rules  which  implement  recently  enacted  legislation  of  the  Ceneral 
Assembly  in  a  timely  and  expeditious  manner." 

Committee  staff  has  thus  far  reviewed  1,104  public  acts  passed  during 
the  Eighty-third  General  Assembly.  Of  this  number,  214  may,  in  Committee 
staff's  opinion,    require  agency   rulemaking. 

The  following  tables  summarize  the  Committee's  findings.  TABLE  THREE 
indicates  for  each  agency  the  number  of  public  acts  which  may  require 
rulemaking,  as  well  as  the  number  of  rulemakings  which  the  agency  has 
initiated.  TABLE  FOUR  lists  each  public  act  which  may  require  rulemaking, 
the  subject  of  the  act,  the  agency  involved,  and  the  agency's  response  to  the 
Committee's  determination  that  rulemaking   may  be  required. 
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TABLE  THREE:      1983    PUBLIC   ACTS   WHICH 
MAY    REQUIRE   RULEMAKING   BY    AGENCY 


Code  Departments 

Aging 

Agriculture 

Central  Management  Services 

Children  and   Family  Services 

Commerce  and  Community  Affairs 

Conservation 

Energy  and   Natural    Resources 

Environmental   Protection  Agency 

Human   Rights 

Insurance 

Labor 

Law  Enforcement 

Mental   Health  and   Developmental 

Disabilities 
Nuclear  Safety 
Public  Aid 
Public   Health 

Registration  and   Education 
Revenue 
Transportation 
Veterans  Affairs 


Number  of   Public 

Acts  Which 

Number  of 

May   Require 

Rulemakings 

Rulemaking 

Initiated 

1 

0 

16 

10 

8 

2 

8 

2 

5 

0 

6 

2 

1 

0 

3 

2 

2 

0 

8 

0 

7 

4 

2 

0 

7 

1 

1 

0 

12 

b 

17 

5 

16 

5 

13 

2 

6 

0 

1 

0 

Elected  Officials 


Attorney  General 
Comptroller 
Secretary  of  State 
Secretary  of  State's  Merit 
Commission 


Commerce  Commission 

Dangerous   Drugs   Commission 

State  Fire  Marshal 

Illinois-Indiana   Bi-State  Commission 

Industrial   Commission 

Pollution   Control    Board 

Racing    Board 

State   Employees'    Retirement  System 

Local   Governmental    Law   Enforcement 

Officers  Training    Board 
Law   Enforcement  Merit   Boara 
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TABLE  THREE:      1983    PUBLIC  ACTS  WHICH 
MAY    REQUIRE   RULEMAKING    BY    AGENCY    (con't) 


Number  of  Public 

Acts  Which 

May   Require 

Rulemaking 


Number  of 

Rulemakings 

Initiated 


Prisoner  Review   Board 

Commissioner  of   Banks  and  Trusts 

Court  of  Claims 

Chicago  World's  Fair  Authority 

Citizens  Utility   Board 

Midwest  Radioactive  Waste  Commission 

State   Labor  Relations  Board 

Local   Labor   Relations  Board 

Educational   Labor   Relations   Board 

State  Board  of  Elections 

Nature  Preserves  Commission 


Educational  Agencies 

State  Board  of  Education 

State  Universities  Retirement  System 

Community  College  Board 

State  Scholarship  Commission 

Teachers'    Retirement  System 

Board  of  Higher  Education 


TOTAL 


214 


57 
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BUSINESS   REGULATION   STUDY 


With  the  publication  of  a  Catalog  of  Business  Regulations  in  April  1983, 
the  first  phase  of  the  Business  Regulation  Study  is  complete.  Phase  II  is 
now  underway,  and  has  three  goals.  These  are  to  maintain  and  expand  the 
catalog,  to  computerize  the  date  base,  and  to  study  the  effect  of  state 
regulatory  activity  on   Illinois  business. 

The  Business  Regulation  Study  would  not  have  been  a  success  without 
the  advice  and  direction  of  the  Project  Steering  Committee.  The  Steering 
Committee  includes  members  of  Congress,  members  of  the  Illinois  General 
Assembly,  ana  members  of  the  business  community,  all  of  whom  share  a 
sincere  desire  to  help  improve  the  relationship  between  government  and 
business.  Senator  Prescott  E.  Bloom  and  Senator  Philip  J.  Rock  both  deserve 
special   recognition  for  their  efforts  on  the  Project. 

Illinois  continues  to  look  for  ways  to  ease  the  regulatory  problems 
encountered  by  business  in  the  State.  With  this  goal  in  mind,  the  Joint 
Committee  on  Administrative  Rules,  the  Illinois  Commission  on 
Intergovernmental  Cooperation,  and  the  Department  of  Commerce  and 
Community  Affairs  have  been  working  together  on  the  Business  Regulation 
Study  to  classify  and  catalog  business  related  state  rules,  to  gather  data  on 
the  costs  of  such  rules,  and  to  define  which  state  rules  are  generated  by 
federal  mandate.  The  Business  Regulation  Project  steering  committee  is 
determined  to  translate  its  efforts  into  tools  to  assist  in  the  development  of 
new  legislation,  to  improve  the  regulatory  process,  and  to  provide  Illinois 
business  people  with  information  in  the  form  of  workshops,  to  provide 
clearinghouse  type  aids,   and  to  help  business  deal   with   regulatory  questions. 

In  the  spring  of  1983,  the  results  of  Phase  I  of  this  cooperative  effort 
were  published  as  a  563  page  Catalog  of  Business  Regulations.  The  catalog, 
which  is  the  first  to  be  published  in  the  United  States  on  this  topic, 
identifies  thirty-three  different  agencies  with  more  than  five  hundred  sets  of 
rules   of    Illinois    agencies    which    impact   business.      The    basic    purpose    of    this 
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unique  document  is  to  assist  in  the  identification  of  state  rules  that  have  an 
effect  on  Illinois  business.  Information  on  state  regulation  of  business  may 
come  from  many  different  sources.  This  leaves  business  people  and  their 
organizations  with  the  hard,  at  times  impossible,  task  of  identifying  and 
integrating  this  information.  As  a  result,  businesses  may  be  unaware  ot,  or 
unfamiliar  with,  the  rules  with  which  they  must  comply.  It  is  hoped  that  this 
catalog  will  improve  the  organization  and  quality  of  the  information  that  is 
available.  A  copy  of  the  Catalog  of  business  Regulations  may  be  obtained 
from  the  Joint  Committee,   and  costs  $5.00. 

Phase  II  of  the  Business  Regulation  Study  is  currently  underway.  One 
of  the  goals  of  this  phase  is  to  improve  and  expand  the  catalog,  add  new 
rules  and  amendments  as  necessary,  to  improve  the  indexing,  and  to  expand 
the  federal  citations  in  order  to  more  clearly  identify  federal  requirements 
which  increase  the  costs  of  doing   business  in   Illinois. 

An  internal  progress  report  on  Phase  II  of  the  Business  Regulation 
Study  was  recently  completed  in  December,  1983.  This  internal  working 
document  contains  a  summary  of  agency  responses  to  a  project  survey,  an 
analysis  of  legislation  from  the  spring  1983  session  that  affects  business,  and 
a  literature  review  of  existing  data  on  the  costs  and  benefits  of  federal  and 
state  regulations.  It  is  hoped  that  this  report  will  be  available  for 
publication  and  distribution   in  early   1984. 

Besides  catalog  improvements  and  an  in-depth  analysis  of  the  State's 
current  regulatory  requirements  and  their  impact  on  business,  Phase  II  of 
the  Project  also  seeks  to  develop  a  computer  data  base  to  be  used  in  much 
the  same  manner  as  the  catalog.  Development  of  the  data  base  will  require 
some  improvements  in  the  data  which  is  currently  available.  But,  it  is  hoped 
that  in  time  a  software  package  will  be  available  to  Illinois  businesses.  It  is 
anticipated  that  this  package  will  include  the  complete  text  of  rules  which  may 
affect  the  activities  of  those  businesses. 
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COURT   DECISIONS  AND   ATTORNEY   GENERAL  OPINIONS 


Section  7.05  of  the  Illinois  Administrative  Procedure  Act  (IAPA)  requires 
that  the  Committee  study  the  impact  of  court  rulings  and  administrative  action 
on  agency  rules  and  rulemaking.  In  order  to  carry  out  this  responsibility,  the 
Committee  reviews  recent  court  decisions  and  Attorney  General  opinions,  and 
monitors  pending  litigation  which  may  affect  administrative  rulemaking.  Several 
noteworthy  legal  decisions  involving  administrative  rules  were  decided  during 
the  past  year. 

Two  decisions  of  the  Illinois  Appellate  Court  construing  the  Illinois 
Administrative  Procedure  Act  in  accordance  with  positions  supported  by  the 
Committee  are  especially  noteworthy.  The  cases  involved  an  attempt  by  the 
Department  of  Public  Aid  to  change  the  method  by  which  the  Department 
calculates  Medicaid  payments  to  nursing  homes.  In  the  first  case  (Senn  Park 
Nursing  Center  v.  Miller,  455  N.E.2d  153,  74  III.  Dec.  123,  First  District, 
1983),  the  court  held  that  the  Department's  failure  to  follow  the  Illinois 
Administrative  Procedure  Act  rulemaking  procedures  invalidated  the  new  method 
of  calculating  the  Medicaid  payments.  The  court  stated  that  the  definition  of  a 
"rule"  found  in  Section  3.09  of  the  Illinois  Administrative  Procedure  Act  should 
be  broadly  construed  in  order  to  safeguard  the  public's  right  to  comment  on 
proposed  agency  policies.  The  proposed  change  in  calculating  the  Medicaid 
payments,  the  court  ruled,  fell  within  the  Section  3.09  definition  of  rule  since 
it  was  a  statement  of  the  general  agency  policy.  However,  since  that  policy 
had  not  been  adopted  in  compliance  with  the  Illinois  Administrative  Procedure 
Act  rulemaking   procedures,    it  was  invalid. 

In  reaching  its  decision,  the  court  narrowly  construed  the  exceptions  to 
the  Illinois  Administrative  Procedure  Act  rulemaking  procedures  for  matters 
relating  to  contracts  and  agency  management.  The  court  also  rejected  the 
argument  that  the  Department's  policy  change  was  effective,  despite  the 
Department's  violation  of  the  rulemaking  procedures,  because  the  nursing  homes 
had  "actual  knowledge"  of  the  change  in  policy.  The  court  ruled  that  an 
agency  may  rely  on  the  "actual  knowledge"  provision  of  Section  4(c)  of  the 
Illinois  Administrative  Procedure  Act  to  validate  defective   rulemaking   only   where 
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the  defect  involved  the  agency's  failure  to  file  the  rule  with  the  Secretary  of 
State,  not  where  the  defect  involved  the  agency's  failure  to  follow  the  Illinois 
Administrative  Procedure  Act  notice  and  comment  procedures. 

The  second  case  (Senn  Park  Nursing  Center  v.  Miller,  455  N.E.zd  162,  74 
III.  Dec.  132,  First  District,  1983),  grew  out  of  the  Department's  attempt  to 
implement  the  same  Medicaid  policy  change  through  emergency  rulemaking  after 
the  circuit  court  had  invalidated  the  proposed  change  as  a  violation  of  the 
general  rulemaking  provisions  of  the  Illinois  Administrative  Procedure  Act.  The 
Department  argued  that  the  circuit  court's  action  created  a  "threat  to  the  public 
interest,  safety  or  welfare"  which  justified  use  of  emergency  rulemaking  under 
Section  5.02  of  the  Illinois  Administrative  Procedure  Act.  The  appellate  court 
disagreed.  Adopting  the  position  long  advocated  by  the  Committee,  the  court 
held  that  agency  created  "emergencies"  do  not  justify  bypassing  the  opportunity 
for  public  comment  guaranteed  by  usual  rulemaking  procedures.  The 
Department's  resort  to  emergency  rulemaking,  the  court  noted,  was  the  result 
of  "avoidable  administrative  failure"  to  properly  promulgate  rules  complying  with 
the  requirements  of  the  Illinois  Administrative  Procedure  Act  in  the  first 
instance.  The  Department  was  thereby  precluded  from  relying  upon  its  own 
mistakes  to  justify  emergency   rulemaking. 

During  1983,  the  Illinois  Supreme  Court  addressed  the  constitutional  limits 
on  a  legislative  delegation  of  rulemaking  power  to  an  administrative  agency  in 
People  v.  Carter,  454  N.E.2d  189,  73  III.  Dec.  329,  (rehearing  denied 
September  30,  1983),  a  criminal  prosecution  for  violations  of  the  Franchise 
Disclosure  Act  (III.  Rev.  Stat.  1981,  ch.  121*,  par.  701  et  seq.).  Defendant 
Carter  challenged  Section  12  of  the  Act,  which  provides  that  the  Attorney 
General  may  by  rule  or  order  exempt  persons  from  compliance  with  the  Act  if 
he  finds  that  enforcement  of  the  Act  would  not  be  "in  the  public  interest." 
The  Defendant  contended  that  the  legislature's  delegation  of  this  power  of 
exemption  was  invalid  since  the  "public  interest"  standard  purporting  to  limit 
the  Attorney  General's  discretion  was  so  broad  as  to  invest  the  Attorney 
General  with  unlimited   power  to  define  when  the  Act  applies. 

The  Supreme  Court  rejected  this  argument,  holding  that,  as  used  in  the 
Franchise     Disclosure     Act,      "in     the     public     interest"      properly     confines     the 
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Attorney  General's  rulemaking  power.  Citing  several  o1  its  earlier  opinions,  the 
court  reaffirmed  that  the  Constitution  requires  only  that  the  legislature  provide 
an  "intelligible  standard"  to  guide  the  administrative  agency.  Although  certain 
standards  may  be  so  vague  as  to  confer  virtually  unlimited  power  on  an  agency 
to  define  what  the  law  is,  and  thus  violate  the  constitutional  principle  against  a 
complete  delegation  of  legislative  power,  broad  delegations  of  power  must  be 
construed  in  conjunction  with  the  purposes  of  the  statute.  The  stated  purposes 
of  the  Franchise  Disclosure  Act  are  to  protect  the  investments  of  prospective 
franchise  purchasers  by  ensuring  they  are  fully  informed  as  to  the  franchisor's 
financial  condition.  The  Attorney  General's  power  to  declare  that  exemptions 
from  the  Act  are  in  the  public  interest  is  thus  confined  by  the  requirement  that 
such  exemptions  further  these  purposes.  Accordingly,  the  Supreme  Court 
held,  "[wjhen  considered  in  light  of  the  purposes  of  the  Act  the  standard  'in 
the  public  interest1  is  an  intelligible  standard  which  survives  constitutional 
scrutiny." 

Additionally,  the  Supreme  Court  invalidated  a  rule  of  the  Department  of 
Corrections  during  1983,  on  the  ground  that  the  rule  conflicted  with  its 
statutory  authority  in  Lane  v.  Sklodowski,  454  N.E.2d  322,  73  III.  Dec.  462 
(1983).  Section  3-6-3(a)  of  the  Unified  Code  of  Corrections  (III.  Rev.  Stat. 
1981,  ch.  38,  par.  1003-6-3(a))  authorizes  the  Department  to  adopt  rules 
providing  for  good  conduct  credit  for  prisoners.  That  section  provides  In 
part,  "Such  rules  and  regulations  shall  also  provide  that  the  Director  may 
award  up  to  90  days  additional  good  conduct  credit  for  meritorious  service  in 
specific  instances  as  the  Director  deems  proper."  The  Department  interpreted 
this  provision  as  allowing  the  Director  to  award  up  to  90  days  credit  in  each 
instance,  without  limit  as  to  the  total  number  of  days  that  could  be  awarded, 
and  the  Department's  rules  embodied  this  interpretation.  Several  State's 
Attorneys  challenged  the  rules,  arguing  that  the  statute  placed  a  limit  of  90 
days  on  the  number  of  good  conduct  days  that  could  be  awarded.  The  Supreme 
Court  agreed  with  the  challengers  that  the  intent  of  the  statute  was  to  restrict 
to  90  days  the  total  number  of  good  conduct  days  that  the  Director  was 
authorized  to  award.  The  court  based  its  opinion  on  the  history  of  the  statute, 
which  indicated  the  legislature's  paramount  concern  to  minimize  sentencing 
discretion.  Since  the  Department's  rules  violated  this  legislative  intent,  the 
rules  were  void. 
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In  Popejoy  v.  Zagel,  449  N.E.2d  1373,  70  III.  Dec.  769  (Fourth  District, 
1983),  the  Appellate  Court  reaffirmed  the  principle  that  rules  which  conflict 
with  their  statutory  authority  are  void.  At  issue  was  a  rule  of  the  Department 
of  Law  Enforcement  Merit  Board  adopted  pursuant  to  the  Board's  general 
rulemaking  authority  granted  in  Section  8  of  "An  Act  in  relation  to  the  State 
Police"  (III.  Rev.  Stat.  1981,  ch.  121,  par.  307.8).  The  rule  established  a  one 
year  probationary  period  for  all  promotions  awarded  to  State  police  officers. 
The  plaintiff,  who  had  been  promoted  and  then  returned  to  his  former  rank 
during  the  probationary  period,  challenged  the  rule  on  the  ground  that  the  rule 
conflicted  with  Section  14  of  the  Act,  which  provides  that  all  demotions  are 
subject  to  specified  hearing  procedures.  These  statutory  procedures  were  not 
followed  in  demotions  carried  out  in  accordance  with  the  Department's  probation 
rule.  Noting  that  the  rule  "purports  to  abrogate  .  .  .  statutory  protections  by 
creating  a  one  year  period  of  promotional  probation  during  which  the  statutory 
procedures  for  demotion  would  not  apply,"  the  court  found  the  conflict  between 
the  statute  and  the  rule  to  be  "clear  and  irreconcilable,"  and  declared  the  rule 
invalid. 

The  constitutionality  of  a  rule  of  the  Illinois  Racing  Board  which  authorizes 
warrantless  searches  of  persons  licensed  by  the  Board  and  their  personal 
effects  is  presently  being  tested  in  federal  district  court  (Serpas  v.  Schimdt, 
No. 82  C  4715,  N.D.  111.).  The  Plaintiffs,  licensed  grooms  who  live  at  Arlington 
Park  Racetrack,  contend  that  the  searches  authorized  by  Section  1424.40(a)  of 
the  Board's  rules  (11  111.  Adm.  Code  1424.40(a))  violate  the  Fourth  Amendment. 
Those  provisions  of  the  rule  which  are  being  challenged  relate  to  (1) 
warrantless  searches  of  the  Plaintiffs'  residential  quarters,  (2)  warrantless 
investigative  stops  and  personal  searches  inside  the  racetrack  enclosure,  and 
(3)  the  conditioning  of  licenses  upon  consent  to  such  searches.  The  Court,  on 
June  17,  1983,  issued  a  preliminary  injunction  enjoining  the  Board  from 
engaging   in  each  of  these  contested   practices. 

An  opinion  of  the  Attorney  General  issued  October  7,  1983  (No.  83-017) 
concluded  that  a  rule  of  the  Department  of  Public  Health  does  not  violate  the 
First  Amendment's  prohibition  against  interference  with  the  free  exercise  of 
religion.  The  rule  requires  that  non-immunizea  school  children  whose  parents 
or    guardians    object    to    measles    immunization    on    religious    groundb    be    excluded 
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from  school  attendance  for  a  21  day  period  following  an  outbreak  of  measles. 
The  Attorney  General  found  that  such  a  rule  is  not  an  unconstitutional 
restriction  on  the  free  exercise  of  religion  since  the  burden  imposed  on 
religious  practices  by  the  rule  is  plainly  outweighed  by  the  strong  public 
interest  in  suppressing  the  spread  of  communicable  diseases. 
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SECTION   TWO 
STATISTICAL  SUMMARY 


This  section  presents  a  statistical  summary  of  the  rulemaking  actions  of 
Illinois  agencies  and  objections  issued  by  the  Committee  during  1983.  A 
number  of  the  statistical  tables  compare  1983  data  to  the  data  collected  since 
1978  to  help  reveal  possible  statistical  trends  in  the  rulemaking  processes  of 
the  various  state  agencies. 

In  reviewing  the  data  contained  in  this  section,  it  should  be  noted  that 
the  various  statistics  represent  extremely  diverse  and  complex  information 
relative  to  the  rulemaking  process.  During  1983,  nearly  17,570  pages  of 
information,  all  of  which  related  to  rulemaking  in  one  form  or  another,  were 
published  in  the  Illinois  Register.  Some  sets  of  proposed  rules  contained 
hundreds  of  pages  and  were  extremely  complex  and  important  to  those 
individuals  affected  by  them.  Statistical  tables  alone  cannot  adequately 
convey  this  diversity  or  complexity,  but  should  provide  a  general  overview  of 
rulemaking  and   Committee  action  during   1983. 

TABLE  FIVE  presents  the  number  of  rulemakings  by  agency  for  1983, 
including  general,  emergency  and  peremptory  rules.  A  total  of  585  general 
rulemakings  were  initiated  during  1983.  The  585  general  rulemakings 
represent  the  largest  number  of  proposals  ever  initiated  by  agencies  during 
one  year.  See  Section  One,  Review  of  Proposed  Rulemaking,  page  15,  for  a 
general  discussion  of  this  process. 

Two  human  service  agencies,  the  Department  of  Public  Aid  and  Public 
Health,  account  for  30%  of  the  general  rulemakings  initiated  in  1983.  There 
are  five  agencies  that  initiated  30  or  more  general  rulemakings  in  1983 
(Departments  of  Conservation,  Corrections,  Public  Aid,  Public  Health,  and 
the  Secretary  of  State).  These  five  agencies  accounted  for  53%  of  the  total 
rulemakings   for   1983. 
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In  1983,  twenty-five  agencies  initiated  49  emergency  rulemakings,  and 
five  agencies  initiated  16  peremptory  rulemakings.  See  Section  One,  Review 
of  Emergency  and  Peremptory  Rulemaking,  page  25,  for  a  general  discussion 
of  this  process.  As  can  be  seen  in  TABLE  SIX,  the  total  emergency 
rulemakings  for  1983  is  significantly  down  from  other  years.  Two  agencies 
produced  the  greatest  number  of  emergency  rulemakings,  with  5  each.  One 
agency  promulgated  4  emergency  rulemakings,  five  agencies  promulgated  3 
each,  and  three  agencies  were  responsible  for  2  emergency  rulemakings  each. 
Another  fourteen  agencies  promulgated  just  1  emergency  rulemaking  last  year. 
In  1983,  six  agencies  initiated  a  total  of  16  peremptory  rulemakings.  The 
Pollution  Control  Board  is  responsible  for  10  such  rulemakings,  while  the 
Department  of  Public  Aid   promulgated   3  peremptory   rulemakings. 

TABLE  SIX  presents  the  number  of  emergency  and  peremptory 
rulemakings,  by  agency,  beginning  1980  through  1983.  The  total  number  of 
emergency  rulemakings,  and  the  total  number  of  issuing  agencies,  has 
decreased  during  this  time  period.  The  following  figures  compare  the  total 
emergency  rulemakings  with  the  total  objections  to  emergency  rulemakings,  for 
a  five  year  period. 

1979  1980  1981  1982  1983 

84  49 

12  8 

14.2%  16.3% 

This  figure  represents  the  total  number  of  objections  to  both 
emergency  and  peremptory  rules.  Separate  figures  for  each  type  of 
rulemaking   were  not  compiled   in    1979. 

A  view  of  these  figures  shows  no  distinct  statistical  trend.  However,  it 
appears  that  the  decline  in  the  number  of  emergency  rule  filings  was  related 
to  the  Committee's  commencement  of  its  review  of  emergency  rules  in  July 
1979.  It  appears  that  the  decline  in  emergency  rule  filings  is  also  related  to 
Committee  scrutiny,  but  it  is  too  early  to  detect  a  clearly  discernable 
statistical    trend    in    this    regard.       It    is    interesting    to    note    that    although    the 
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Total  emergency 

102 

97 

60 

Total  objections 

61 

13 

4 

Percentage  of  Rules 

objected  to 

13.4% 

6.6 

number    of    emergency    rule    filings    have    been    decreasing,    the    percentage    of 
Committee  objections  to  emergency   rulemakings  has  increased. 

TABLE  SEVEN  presents  the  number  of  general  rulemakings  by  agency 
for  each  year  from  1978  through  1983.  There  has  been  a  general  trend  for 
increased  rulemakings  over  the  years,  with  a  substantial  increase  in  1983. 
The  discussion  that  follows  looks  at  some  of  the  agencies  with  the  greatest 
general  rulemaking  for  the  present  year,  and  explores  some  of  the  possible 
reasons  behind  the  activity.  It  appears  that  this  year's  increased  rulemaking 
may  continue  into  1984  for  all  agencies,  as  the  Secretary  of  State's 
Administrative  Code  Unit  codification  deadline,  which  provides  that  all  rules 
not  codified  by  October  1,    1984  will  be  void,   draws  closer. 

The  two  agencies  with  the  highest  number  of  rulemakings  in  1983  were 
the  Department  of  Public  Health  and  the  Department  of  Public  Aid.  The 
Department  of  Public  Health,  which  shows  a  high  level  of  general  rulemaking 
for  each  year  since  1978,  is  the  agency  with  the  greatest  number  of 
rulemakings  for  both  1982  (92)  and  1983  (91).  The  reason  for  so  many  Public 
Health  general  rulemakings  in  1983  appears  to  be  the  result  of  two  trends: 
there  is  a  budgetary  trend  to  streamline  and  reduce  the  number  of  persons 
participating  in  social  welfare  programs,  and  program  adjustments  have 
generated  into  multiple   rulemakings. 

The  Department  of  Public  Aid  is  another  agency  that  shows  a  high  level 
of  general  rulemaking  for  each  year,  and  is  the  second  most  active  agency  tor 
1983,  with  a  total  of  86  rulemakings.  The  numerous  general  rulemakings  for 
the  Department  of  Public  Aid  during  1983,  appear  to  be  the  result  of  several 
factors.  The  Department  filed  over  twenty  rules  in  preparation  for  possibly 
drastic  funding  reductions  during  efforts  to  balance  the  State  budget.  Also, 
rulemakings  may  have  been  influenced  by  the  budgeting  provisions  of  the 
various  programs  they  operate,  as  well  as  by  the  initiation  of  several 
demonstration   projects. 

The  Department  of  Corrections  accounts  for  11%  of  the  total  for  1983, 
with  66  general  rulemakings.  This  relatively  high  level  of  rulemaking 
activity,    up   from   just   15    in    1982,    may    be    partially    accounted    for    by    efforts 
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by  the  Department  to  replace  outdated  existing  rules  with  both  modified  and 
codified  rules  before  the  Secretary  of  State's  Administrative  Code  Unit's 
October  1,  1984  codification  deadline.  This  high  level  of  rulemaking  is  also 
probably  spurred  by  the  pending  five-year  review  of  the  Department  of 
Corrections'    rules  by   the  Committee. 

The  fourth  highest  level  of  general  rulemaking  activity  for  1983  was 
generated  by  the  Secretary  of  State,  with  31  rulemakings,  for  5%  of  the  total. 
This  reflects  agency  amendments  to  administrative  hearing  rules,  the 
administrative  rulemaking  process,  and  the  rulemaking  activity  in  the  rules 
concerning   driving   license  revocation. 

Rulemaking      by      the      Department      of  Rehabilitation      Services,      which 

quadrupled    between    1982    and    1983,    results  in    23    rulemakings,    for    4%   of   the 

1983  total.      For  the  most  part,   this  activity  in   1983   has  been  new  rulemaking, 

and  seems  to  be  in  response  to  its  efforts  to  express  established  policy  via 
rulemaking. 

TABLE  EICHT  presents  objections  issued  by  the  Committee  in  1983  to 
agency  rules.  There  were  156  statements  of  objection  for  the  past  year.  This 
total  includes  40  objections  resulting  from  the  five-year  review  program  of 
existing  agency   rules. 

A  single  agency,  the  Department  of  Public  Aid,  accounts  for  19%  of  all 
objections  issued  in  1983.  The  Committee  objected  to  29  general  rulemakings 
and  1  emergency  rulemaking  during  the  past  year.  This  is  the  largest 
number  of  objections  ever  issued  by  the  Committee  to  any  agency's  proposed 
rules  since  the  proposed   review   program  began. 

TABLE  NINE  presents  agency  responses  to  Committee  statements  of 
objection  for  1983.  Out  of  158  total  responses  to  objections,  43,  or  28%  have 
been   resolved  through  an  agency  agreement  to  modify  or  amend   its   rules. 

Agencies  refused  to  either  modify  or  withdraw  rules  in  60  instances 
(39%)     last    year.       The     24     refusals    from    the     Department    of     Public    Aid     (a 
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refusal    rate  of   80%   in    response   to  the   30   objections   issued   by   the   Committee) 
is  one  of  the  main   reasons  that  the  total   refusals  number  is  so  high  in   1983. 

TABLE  TEN  shows  a  comparison  of  total  agency  responses  to  total 
Committee  objections,  from  1978  through  1983.  Agency  agreement  to  modify 
or  amend,  which  previously  remained  between  43%  and  63%,  has  fallen 
considerably  for  the  present  year,  to  about  28%.  Agency  refusal  has  risen  to 
about  39%.  The  relatively  high  number  of  responses  that  are  pending  include 
agency  responses  to  40  objections  to  existing  rules  issued  during  the  five 
year  review   program. 
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TABLE   FIVE:      RULEMAKING    BY   AGENCY    FOR   1983 


Code  Department 


General  Emergency  Peremptory 


Aging 

4 

0 

0 

Agriculture 

18 

0 

0 

Central   Management  Services 

16 

3 

0 

Children   &   Family  Services 

10 

1 

0 

Commerce  &  Community  Affairs 

4 

0 

0 

Conservation 

34 

4 

0 

Corrections 

66 

0 

1 

Energy   &   Natural   Resources 

1 

0 

0 

Financial    Institutions 

3 

0 

0 

Human   Rights 

3 

0 

0 

Insurance 

4 

3 

0 

Labor 

8 

3 

0 

Law  Enforcement 

2 

0 

0 

Mental   Health   &   Developmental 

Disabilities 

3 

1 

0 

Mines   &  Minerals 

6 

1 

0 

Nuclear  Safety 

3 

0 

0 

Public  Aid 

86 

2 

3 

Public  Health 

91 

2 

0 

Registration   &   Education 

15 

5 

0 

Rehabilitation  Services 

23 

0 

0 

Revenue 

11 

0 

0 

Transportation 

b 

0 

0 

Veterans  Affairs 

1 

0 

0 

Constitutional   Offices 

Attorney  General 
Auditor  General 
Comptroller 
Secretary  of  State 


2 

0 

1 

0 

4 

0 

»1 

3 

Miscellaneous  Agencies 


Commerce  Commission 

18 

5 

Criminal  Justice   Information 

Council 

4 

0 

Dangerous  Drugs  Commission 

3 

0 

Educational   Facilities 

Authority 

1 

0 

Board  of  Elections 

3 

1 

Emergency  Services  and 

Disaster  Agency 

7 

0 

Environmental   Protection  Agency 

20 

0 

Farm  Development  Authority 

1 

1 

Office  of  the  State  Fire 

Marshal 

3 

1 
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TABLE   FIVE:      RULEMAKING    BY   AGENCY    FOR   1983    (con't) 


Miscellaneous  Agencies 

Guardianship  and  Advocacy 

Commission 
Housing   Development  Authority 
Human   Rights  Commission 
Industrial   Commission 
State  Board  of  Investments 
Liquor  Control   Commission 
Local  Government  Law 

Enforcement  Officer's  Training   Board 
Nature  Preserves  Commission 
Department  of  Law   Enforcement 

Merit  Board 
Pollution  Control   Board 
Governor's  Purchased   Care 

Review   Board 
Racing   Board 
Office  of  the  Savings  and 

Loan  Commissioner 
State  Employees   Retirement 
System 


General 

Emergency 

Pere 

mptory 

2 

0 

0 

3 

1 

0 

2 

0 

0 

1 

0 

0 

2 

0 

0 

1 

u 

0 

4 

1 

0 

1 

0 

0 

1 

0 

0 

23 

1 

10 

1 

0 

0 

9 

2 

0 

1 

0 

0 

1 

0 

1 

Education 


State  Board  of  Education 
Board  of  Trustees  of  the  State 

Community  College  of  East  St.    Louis 
Community  College  Board 
Independent  Higher  Education 

Loan  Authority 
State  Scholarship  Commission 
University  Civil  Service 

Merit  Board 
University  of  Illinois 
Board  of  Trustees  of  the  State 

Universities   Retirement  System 


1 

0 

2 

1 

2 

1 

2 

1 

1 

0 

1 

1 

Legislative  Agencies 
Legislative   Information  System 
TOTAL 


1__ 

585 
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TABLE   NINE:      AGENCY    RESPONSE  TO  JCAR  OBJECTIONS   1983 
(To  general,   emergency  and  peremptory   rulemaking)* 


Modify 

Withdraw 

or 

or 

Agency 

Refuse 

Amend 

Repeal 

Code  Departments 

Central  Management  Services 

1 

Children   &   Family  Services 

3 

7 

Commerce  &   Community  Affairs 

2 

Conservation 

1 

Corrections 

1 

Financial    Institutions 

1 

Human   Rights** 

1 

1 

Insurance 

1 

2 

Law   Enforcement 

Nuclear  Safety 

6 

7 

Public  Aid 

24 

3 

2 

Public  Health 

2 

2 

Registration   &   Education 

3 

Transportation 

2 

9 

Constitutional  Offices 

Pending 


11 


Attorney  General  3 

Secretary  of  State  6  3 

Miscellaneous  Agencies 

Capital   Development  Board  3 

Commissioner  of  Banks  and 

Trust  Companies  1 

Commerce  Commission  2 

State  Board  of  Elections  1  2 

Environmental   Protection 

Agency  1 

Office  of  the  State 

Fire  Marshal  1  2 

Industrial   Commission  1 

State  Board  of 

Investments**  3  1 

Pollution  Control   Board  1  1 

Office  of  the  Savings  and 

Loan   Commissioner  5 

Savings  and   Loan  Advisory 

Board  3 
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TABLE   NINE:      AGENCY    RESPONSE  TO   JCAR  OBJECTIONS   1983    (con't) 
(To  general,   emergency  and   peremptory   rulemaking)* 

Modify  Withdraw 

or  or 

Agency  Refuse  Amend  Repeal  Pending 

Education 

State  Board  of  Education  3 

State  Scholarship 

Commission  1 

TOTAL  60  43  7  W 


*   Does  not  include  Agency   response  to  obejctions  to  existing   rules 
**   Refused  in  part,   and  modified  in   part 

NOTE:      The  total  agency   response  is  greater  than  the  total  objections  because 
the  agency  may   respond   in  more  than  one  way  to  a  multiple  objection. 
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SECTION   THREE 

SPECIFIC  OBJECTIONS  AND    RECOMMENDATIONS    ISSUED 

An  exhaustive  listing  of  the  specific  statements  of  objection  and 
recommendation  issued  by  the  Committee  in  1983  appears  in  this  section.  The 
listing  is  organized  in  alphabetical  order  by  agency  with  the  agencies  first 
being  broken  down  into  the  categories  Code  Departments,  Constitutional 
Officials,  Miscellaneous  State  Agencies,  and  Educational  Agencies.  This 
format  should  make  the  objections  and  recommendations  fairly  accessible  to 
persons  interested  in  researching  issues  of  interest.  This  report  is  the  only 
document  that  compiles  all  of  the  objections  and  recommendations  of  the 
Committee  according  to  this  organization. 

1983   STATEMENTS   OF  OBJECTION 
TO  PROPOSED  RULERS 

Code  Departments 

DEPARTMENT   OF   CENTRAL  MANAGEMENT   SERVICES 

Amendment  to  Standard   Procurement  Rule  11.20 

Initial   Publication  in   Illinois  Register:    July  8,    1983 

Date  Second   Notice   Received:      August  29,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

Section  11.20(F)  of  the  Department  of  Central  Management 
Services1  Standard  Procurement  Rules  outlines  a  series  of 
provisions  to  be  used  to  break  tie  bids  when  more  than  one 
bid  meets  the  specifications  and  requirements  of  the  Invitation 
for  Bids  (formal  opportunity  to  bid)  and  includes  the  same  low 
bid.  The  first  provision  gives  preference  to  Illinois  vendors. 
The  second  examines  the  "responsibility"  of  the  vendor. 
Section  11.20(F)(2)  provides  that:  "A  bidder  who  has  had 
experience  in  contracting  with  the  State  may  be  given 
additional  consideration  in  determining  responsibility." 
(emphasis  added) 

The  quality  of  the  goods  and  the  promised  delivery  date  are 
the  third  and  fourth  tie-breaking  provisions.  The  fifth 
provision  is  outlined  in  Section  11.20(F)(5)  which  provides: 
"If  the  bids  quoting  the  same  price  are  equal  in  every 
respect,  the  award  may  be  made  by  lot  to  one  or  more  ot  the 
low  bidders;  or  may  be  split  equally  among  all  the  low  bidders 
if  this  is  feasible,   will  not  lead  to  any   limitation  of  competition 
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1983   STATEMENTS   OF  OBJECTION 
TO  PROPOSED  RULES 


among  bidders,  and  is  in  the  best  interest  of  the  State  of 
Illinois. " 

The  Department  was  asked  to  state  the  criteria  it  will  use  to 
determine  when  a  vendor  with  State  contracting  experience  will 
be  given  additional  consideration  in  determining  responsibility. 
The  Department  stated  that  a  vendor  with  experience  in 
contracting  with  the  State  will  be  given  additional  consideration 
in  determining  responsibility  if  some  benefit  to  the  State  might 
result.  The  Department  also  stated  that  some  factors  involved 
in  making  this  determination  are  the  type  of  item,  and  the 
State's  interest  in  promoting  competition  within  the  State  and 
in  promoting  future  sources  of  supply.  Failure  to  insert 
specific  standards  within  this  section  could  completely 
invalidate  the  bidding  process  in  that,  without  the  inclusion  of 
such  standards,  the  rule  allows  the  Department  unfettered 
discretion  in  determining  which  vendor  will  be  awarded  the 
bid. 

The  Department  was  also  asked  to  state  the  criteria  used  to 
determine  when  awards  will  be  made  by  lot  and  when  awards 
will  be  split  among  low  bidders.  The  Department  explained 
that  dealing  with  one  vendor  is  generally  preferable  from  an 
administrative  standpoint,  but  that  an  award  may  split  equally 
among  all  low  bidders  if  such  a  division  is  feasible,  will  not 
lead  to  the  limitation  of  competition,  and  is  in  the  best 
interests  of  the  State.  Such  a  split  might  be  warranted  for 
financial  reasons  or  to  foster  additional  future  sources  of 
supply.  The  Department  stated  that  this  provision  is  the  very 
last  step  of  the  tie-breaking  process,  and  is  used  only  where 
tied  bids  are  equal  in  every  respect.  While  this  provision  may 
seldom  be  used,  by  leaving  the  vague  standard  in  the  rule, 
the  Department  in  effect  renders  the  rule  meaningless,  and 
thereby  defeats  the  whole  purpose  of  adopting  the   rule. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  each 
rule  which  implements  a  discretionary  power  to  be  exercised  by 
an  agency  include  the  standards  by  which  the  agency  shall 
exercise  the  power.  This  section  also  provides  that  such 
standards  shall  be  stated  as  precisely  and  clearly  as 
practicable  under  the  conditions,  in  order  to  inform  fully  those 
persons  affected  by  the  rule.  It  appears  that  the  inclusion  of 
the  standards  stated  by  the  Department  would  remedy  this 
objection;  however,  the  Department's  failure  to  specifically 
state  in  these  rules  the  standards  used  to  make  discretionary 
determinations  when  awarding  contracts  in  cases  of  tie  bids 
violates  Section  4.02  of  the  Illinois  Administrative  Procedure 
Act  in  that  these  rules  fail  to  specifically  state  such  standards 
and  because  those  persons  affected  by  the  rules  are  not 
apprised  of  the  standards  used  by  the  Department. 
Obviously,  the  Department  can  (and  has)  stated  more  definite 
standards;  nonetheless  the  Department  has  declined  to  insert 
such   standards  within   these   rules. 
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The  Joint  Committee  objects  to  Sections  11.20(F)(2)  and 
11.20(F)(5)  because  they  fail  to  include  the  standards  used  by 
the  Department  in  making  discretionary  determinations  when 
awarding  contracts  in  cases  of  tie  bids. 

Date  Agency   Response  Received:      October  6,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted  in  the   Illinois   Register:      October  7,    1983 

Effective   Date:      October  4,    1983 

DEPARTMENT   OF   CHILDREN   AND    FAMILY   SERVICES 

Part    406,     Licensing    Standards    for    Day    Care    Homes;     Repeal    Regulation 
Number  5.09,   Minimum  Standards  for   Licensed   Day  Care  Homes 

Initial   Publication   in   Illinois   Register:    November  12,    1982 

Date  Second   Notice  Received:      March  2,    1983 

Joint  Committee  Objection:    April   19,    1983 

Specific  Objection: 

Proposed  Section  406.24(f)  requires  the  caregiver  to  notify  the 
parents  of  all  children  placed  in  a  day  care  home  of  the 
presence  of  children  who  are  not  immunized  for  certain 
diseases  because  of  a  statutory  exemption  based  on  religious 
grounds. 

The  Joint  Committee  objects  to  this  proposed  rulemaking 
because  the  rule  does  not  comply  with  the  legislative  intent  of 
Section  7(e)  of  the  Child  Care  Act  of  1969,  III.  Rev.  Stat. 
1981,  ch.  23,  par.  2217,  the  statutory  authority  on  which  it  is 
based,  and  because  there  does  not  appear  to  be  adequate 
justification  and   rationale  for  the   rulemaking. 

Date  Agency   Response   Received:      May  26,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      July   1,    1983 

Effective  Date:      July   1,    1983 

Part    406,     Licensing    Standards    for    Day    Care    Homes;     Repeal    Regulation 
Number  5.09,   Minimum  Standards  for  Licensed   Day   Care  Homes 

Initial   Publication   in   Illinois  Register:      November  12,    1982 
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Date  Second   Notice  Received:   March  2,    1983 

Joint  Committee  Objection:   April   19,   1983 

Specific  Objection: 

Proposed  Section  406.9(a)  allows  the  Department  to  prohibit 
contact  between  children  in  a  day  care  home  and  individuals 
who  have  been  identified  through  the  Department's 
investigatory  process  or  circuit  court  proceedings  as  having 
been  a  perpetrator  of  child  abuse,  child  neglect,  or  child 
sexual  abuse  within  the  preceding   10  years. 

The  Joint  Committee  objects  to  this  proposed  rulemaking 
because  the  rule  implements  a  discretionary  power  to  identify 
an  individual  as  having  been  a  perpetrator  of  certain  abuse  or 
neglect  without  giving  the  standards  for  such  determination,  in 
violation  of  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act. 

Date  Agency   Response  Received:      May  26,    1983 

Nature   of   Agency    Response:      Partial    Modification/ Partial    Failure    to 
Modify 

Publication  as  Adopted   in  the   Illinois  Register:      July   1,    1983 

Effective  Date:      July   1,    1983 


Part    406      Licensing    Standards    for    Day    Care    Homes;     Repeal    Regulation 
Number  5.09,   Minimum  Standards  for   Licensed   Day  Care  Homes 

Initial   Publication   in   Illinois  Register:      November  12,    1982 

Date  Second   Notice  Received:    March  2,    1983 

Joint  Committee  Objection:   April   19,    1983 

Specific  Objection: 

Proposed  Section  406.8(d)  uses  the  term  "approved  public 
water  supply"  in  relation  to  the  sources  of  drinking  water 
which  can  be  used  in  the  day  care  home.  The  Department  has 
indicated   it  does  not  approve  water  supplies. 

The  Joint  Committee  objects  to  this  proposed  rulemaking 
because  the  use  of  the  term  "approved  public  water  supply"  is 
not  simple  and  clear  so  as  to  be  understood  by  the  persons 
and  groups  affected  by  the  rule,  and  because  the  Department 
has  no  adequate  standards  for  determining  when  a  public  water 
supply  is  approved,  in  violation  of  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act. 
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Date  Agency   Response  Received:      May  26,    1983 
Nature  of  Agency   Response:     Modified  to  Meet  the  Objection 
Publication  as  Adopted  in  the   Illinois  Register:      July  1,    1983 
Effective  Date:      July  1,    1983 

Part    406,     Licensing    Standards    for    Day    Care    Homes;     Repeal    Regulation 
Number  5.09,   Minimum  Standards  for  Licensed   Day  Care  Homes 

Initial   Publication   in   Illinois  Register:      November  12,    1982 

Date  Second   Notice  Received:   March  2,   1983 

Joint  Committee  Objection:    April   19,    1983 

Specific  Objection: 

Proposed  Section  406.18(f)(1)  uses  the  term  "relevant  state 
statutes"  to  describe  the  requirements  with  which  a  vehicle 
must  comply  in  order  for  it  to  be  used  by  a  day  care  home  to 
transport  day  care  children. 

The  Joint  Committee  objects  to  this  proposed  rulemaking 
because  the  language  "relevant  state  statutes"  is  not  clear 
enough  to  be  understood  by  the  persons  it  will  affect. 

Date  Agency   Response  Received:      May  26,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      July  1,    1983 

Effective  Date:      July   1,    1983 

Part    406      Licensing    Standards    for    Day    Care    Homes;     Repeal    Regulation 
Number  5.09,   Minimum  Standards  for   Licensed   Day  Care  Homes 

Initial   Publication   in   Illinois  Register:      November  12,    1982 

Date  Second   Notice  Received:   March  2,    1983 

Joint  Committee  Objection:    April   19,    1983 

Specific  Objection: 

Proposed  Section  406.12(a)  prohibits  the  day  care  home  from 
accepting  for  care  a  child  for  more  than  12  hours  in  any 
24-hour  period  on  a  regular  basis. 
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The  Joint  Committee  objects  to  this  proposed  rulemaking 
because  the  use  of  the  term  "regular  basis"  is  not  clear,  so 
that  the  rule  can  be  understood  by  the  persons  affected  by  it. 

Date  Agency   Response  Received:      May  26,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      July  1,    1983 

Effective  Date:      July  1,    1983 

Part  406,  Licensing  Standards  for  Day  Care  Homes;  Repeal  Regulation 
Number  5.09,   Minimum  Standards  for  Licensed   Day  Care  Homes 

Initial   Publication  in   Illinois  Register:      November  12,    1982 

Date  Second   Notice  Received:   March  2,    1983 

Joint  Committee  Objection:   April   19,    1983 

Specific  Objection: 

Proposed  Section  406.11(a)  allows  a  substitute  caregiver  to  be 
utilized  in  the  day  care  home  periodically. 

The  Joint  Committee  objects  to  this  proposed  rulemaking 
because  the  use  of  the  word  "periodically"  is  not  clear,  so  that 
the  rule  can  be  understood  by  the  persons  it  will  affect. 

Date  Agency   Response   Received:      May  26,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      July   1,    1983 

Effective  Date:      July   1,   1983 

Part  407,  Licensing  Standards  for  Day  Care  Centers;  Repeal:  Regulation 
Number  5.13,  Minimum  Standards  for  Licensed  Day  Care  Centers  and 
Night  Time  Centers 

Initial    Publication   in    Illinois   Register:      July   23,    1982 

Date  Second   Notice   Received:      May   27,    1983 

Joint   Committee  Objection:    July   12,    1983 

Specific  Objection: 

Section  407.29(a)  of  the  standards  used  by  the  Department  of 
Children    and     Family    Services    for    the    licensing    of    day    care 
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centers  deals  with  the  medical  report  requirements  for  children 
enrolled  in  the  day  care  center.      Section  407.29(a)(5)    states: 

When  required  immunizations,  physical 
examinations,  and/ or  medical  treatment  have 
been  waived  on  medical  or  religious  grounds, 
the  parent(s)  or  guardian  of  other  children 
cared  for  in  the  group  to  which  the  child  is 
assigned  shall   be  notified. 

Such  waivers  are  required  by  statute.  Section  7(e)  of  the 
Child  Care  Act  of  1969,  III.  Rev.  Stat.  1981,  ch.  23,  par. 
2217(e),   states: 

Any  standards  involving  physical 

examinations,  immunization,  or  medical 
treatment  shall  include  appropriate 

exemptions  for  children  whose  parents  object 
thereto  on  the  grounds  that  they  conflict 
with  the  tenets  and  practices  of  a  recognized 
church  or  religious  organization,  of  which 
the  parent  is  an  adherent  or  member. 

Section  7(e)  was  added  by  P. A.  82-441  and  P. A.  82-455  and 
had  an  effective  date  of  January  1,  1982.  The  plain  intent  of 
this  statutory  provision  is  that  the  wishes  of  parents 
concerning  medical  treatment  must  be  honored,  if  such 
concerns  are  based  on   religious  grounds. 

The  proposed  rulemaking  is  an  apparent  response  to  this 
statutory  mandate.  The  Department  requires  a  written 
statement  signed  by  the  child's  parent  or  guardian  to  be  on 
file  at  the  home  regarding  the  waivers.  The  second 
requirement,  however,  that  the  parents  of  other  children  in 
the  group  be  notified  of  the  presence  of  children  exempted  on 
religious  grounds,  appears  to  go  beyond  the  intent  of  the 
statute  which   requires  the  exemption. 

The  language  of  the  statutory  provision  would  indicate  an 
intention  to  respect  religious  beliefs.  The  effect  of  the  rule 
could  be  to  stigmatize  children  because  of  the  sincerely  held 
religious  beliefs  of  the  parents  or  because  they  have  some 
physical  problem.  It  takes  little  imagination  to  conclude  that 
some  children,  upon  learning  that  others  in  their  company  are 
"different,"  will  respond  in  an  unsuitable  manner.  It  also 
takes  little  imagination  to  conceive  of  parents  of  immunized 
children  removing  the  children  from  a  center  because  of  the 
presence  of  nonimmunized  children.  It  is  a  short  step  to  day 
care  centers  refusing  to  admit  nonimmunized  children  because 
of  the  concern  that  notified  parents  of  immunized  children  will 
fear  to  place  their  children  in  a  center  once  they  are  notified 
of  the  presence  of  the  nonimmunized  children  -  no  matter  how 
rational  that  fear  may  be.  The  parent  could  assume  that  the 
center  would  not  be  notifying  them  if  there  were  not  a   problem 
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or  risk.  In  addition,  notification  itself  would  increase  the 
administrative  burden  on  a  center. 

It  should  also  be  noted  that  the  notification  requirement  of  the 
Department  appears  to  be  unique.  The  Department  of  Public 
Health  has  promulgated  rules  on  immunizations  in  "Rules  and 
Regulations  of  the  Illinois  Department  of  Public  Health"  has 
listed  the  diseases  tor  which  children  must  be  innoculated. 
Children  must  be  immunized  before  they  can  be  admitted  to 
school.  The  Department  of  Public  Health  has  a  similar 
exemption  for  children  not  immunized  for  religious  or  medical 
grounds.  The  Department  of  Public  Health,  however,  does  not 
have  any  notification  requirements.  The  rules  simply  require 
that  an  accurate  list  be  maintained  at  every  attendance  center 
of  all  children  who  have  not  been  immunized  against  certain 
listed  diseases. 

While  not  directly  stated,  the  implicit  purpose  of  the  policy 
regarding  the  notification  requirements  is  to  protect  the  health 
of  children  in  day  care  centers.  However,  it  would  seem  that 
the  only  children  at  risk  would  be  those  who  have  not  been 
immunized,  and  then  only  when  there  is  some  presence  of  the 
disease  in  the  community.  The  Department  cited  no  facts  or 
studies  regarding  the  risks  involved  when  nonimmunized  and 
immunized  children  are  mixed,  nor  did  it  claim  that 
immunizations  were  not  effective  in  protecting  exposed 
children. 

It  would  appear  that  the  protection  of  the  children  would  be 
insured  if  the  Department  had  a  limited  notification  policy 
whereby  the  parents  of  the  nonimmunized  children  in  a  day 
care  center  were  notified  of  the  presence  of  other 
nonimmunized  children.  This  would  limit  the  administrative 
burden  on  the  center,  and  also  limit  the  effects  of  such 
modification  on  both  the  children  and  the  day  care  center. 

Two  of  the  criteria  for  the  Joint  Committee's  review  of 
proposed  rulemaking  are  whether  each  part  complies  with  the 
statutory  authority  and  legislative  intent  on  which  it  is  based, 
1  III.  Adm.  Code  220.900(a)(2),  and  whether  there  is  an 
adequate  justification  and  rationale  for  the  rulemaking  and  for 
any  regulation  of  the  public,  1  III.  Adm.  Code  220.900(b)(1). 
Therefore,  the  Joint  Committee  objects  to  Section 
407.29(a)  (b)(5)  of  "Licensing  Standards  for  Day  Care  Centers" 
of  the  Department  of  Children  and  Family  Services,  because 
the  notification  requirements  regarding  exempted  children  is 
contrary  to  the  legislative  intent  of  Section  7(e)  of  the  Child 
Care  Act  of  1969,  and  because  it  is  not  adequately  justified  in 
view  of  available  alternatives. 

Date  Agency   Response  Received:    July  22,    1983 

Nature  of  Agency   Response:      Modified   to  Meet  the  Objection 
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Publication  as  Adopted   in  the  Illinois   Register:      August  5,   1983 
Effective  Date:      August  15,    1983 


Part  407,  Licensing  Standards  for  Day  Care  Centers;  Repeal:  Regulation 
Number  5.13,  Minimum  Standards  for  Licensed  Day  Care  Centers  and 
Night  Time  Centers 

Initial   Publication   in   Illinois  Register:      July  23,    1982 

Date  Second   Notice  Received:      May  27,    1983 

Joint  Committee  Objection:    July   12,    1983 

Specific  Objection: 

Section  407.10  of  the  standards  used  by  the  Department  of 
Children  and  Family  Services  in  the  licensing  of  day  care 
centers  concerns  the  general  requirements  for  the  center 
personnel. 

Section  407.10(c)(1)   states: 

No  individual  shall  be  in  contact  with 
children   in  a  day  care  center  who: 

1)  has  been  identified  through  circuit  court 
proceedings  or  the  Department's 

investigatory  process  in  accordance  with  the 
Abused  and  Neglected  Child  Report  Act  (III. 
Rev.  Stat.  1981,  ch.  23,  pars.  2051  et  seq.) 
as  having  been  a  perpetrator  of  child  abuse, 
child  neglect,  or  child  sexual  abuse  within 
the  preceeding    [sic]   10  years: 

The  Department  has  agreed  to  include  language  to  describe  the 
level  of  identification  necessary  under  its  investigatory  process 
in  accordance  with  the  Abused  and  Neglected  Child  Reporting 
Act.  The  Department,  however,  has  refused  to  include 
language  to  clarify  the  level  of  identification  through  circuit 
proceedings  which  will  serve  to  prevent  an  individual  from 
being   in  contact  with  children  cared  for  in  a  day  care  center. 

The  Department  maintains  the  position  that  the  language  as 
proposed  gives  it  the  necessary  flexibility  to  prevent  certain 
individuals  from  coming  into  contact  with  children  at  the 
center.  The  Department  did  not  want  to  limit  itself  to 
convictions  under  criminal  law,  because  a  continuance  under 
supervision  in  a  case  would  result  in  no  conviction,  even 
though  the  person  would  have  committed  the  offense  charged. 
Likewise,  under  the  Juvenile  Court  Act,  the  Department 
contends  that  to  propose  too  much  specificity  in  a  rule,  such 
as     limiting     its     standards     to     specific     findings     of    abuse     or 
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neglect,  would  provide  too  many  loopholes  in  its  desired  policy 
of  preventing  contact  between  these  individuals  and  the  day 
care  children.  The  Department  contends  that  detailed 
specificity  would  require  it  to  change  its  rule  every  time  there 
was  any  type  of  change  in  the  criminal,  juvenile,  or  other 
applicable  statutes.  The  Department  feels  that  the  concept  of 
identification  through  circuit  court  proceedings  as  the 
perpetrator  of  abuse  is  specific  enough,  since  the  Court 
system  in   Illinois  is  unified  under  the  circuit  court  system. 

The  problem  with  the  position  of  the  Department  is  that  it  fails 
to  include  any  real  standards  for  what  identification  can 
involve.  Being  "identified"  through  circuit  court  proceedings 
could  conceivably  mean  that  an  individual  has  been  accused  of 
a  crime,  without  reference  to  any  finding  of  guilt  or 
innocence.  A  hearing  under  the  Juvenile  Court  Act  could 
result  in  continuing  the  matter  under  the  supervision  of  the 
Court,  without  any  finding  of  neglect  or  abuse.  The  current 
language  of  the  proposed  rulemaking  gives  no  indication  of 
what  level  of  "identification"   is  sufficient. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act,  III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02,  requires  that  each 
rule  implementing  a  discretionary  power  by  an  agency  must 
include  the  standards  by  which  the  agency  exercises  the 
power.  In  Section  407.10(c)(1),  the  Department  assumes  the 
power  to  prohibit  contact  between  children  and  any  individual 
who  has  been  identified  through  circuit  court  proceedings  as  a 
perpetrator  of  child  abuse  or  neglect.  No  standards  are  given 
for  the  type  of  identification  necessary.  Because  the  rule 
lacks  standards  for  the  implementation  of  a  discretionary 
power,  the  Joint  Committee  objects  to  Section  407.10(c)(1)  of 
"Licensing  Standards  for  Day  Care  Centers"  of  the  Department 
of  Children  and   Family  Services. 

Date  Agency   Response  Received:      July  22,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      August  5,    1983 

Effective  Date:      August  15,    1983 

Audits,    Reviews  and   Investigations   (89   111.    Adm.    Code  434) 

Initial   Publication   in   Illinois  Register:    July  1,    1983 

Date  Second   Notice   Received:    October  16,    1983 

Joint  Committee  Objection:    November   17,    1983 

Specific  Objection: 
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The  Joint  Committee  objects  to  the  Department  of  Children  and 
Family  Services'  proposed  amendments  to  89  III.  Adm.  Code 
Part  434  because  the  Department's  failure  to  provide  an  initial 
and  final  regulatory  flexibility  analyses  violated  Section  5.01  of 
the   Illinois  Administrative  Procedure  Act. 

Section  5.01(a)(4)  of  the  Illinois  Administrative  Procedure  Act 
requires  a  notice  of  proposed  rulemaking  to  include  an  initial 
regulatory  flexibility  analysis  containing  descriptions  of  the 
types  of  small  businesses  subject  to  the  rule;  of  the  proposed 
reporting,  bookkeeping  and  other  procedures  required  for 
compliance  with  the  rule;  and  of  the  types  of  professional 
skills  necessary  for  compliance.  Section  5.01(b)(2)  requires 
the  second  notice  to  include  a  final  regulatory  flexibility 
analysis  containing  a  summary  of  issues  raised  and  a 
description  of  actions  taken  on  alternatives  suggested  by  small 
businesses. 

In  its  first  notice,  the  Department  stated  that  the  initial 
regulatory  flexibility  analysis  was  not  applicable  because  it 
thought  no  small  business  were  subject  to  the  rule.  Likewise, 
the  requirement  for  a  final  regulatory  flexibility  analysis  was 
deemed   "not  applicable." 

Upon  questioning  by  the  Joint  Committee  staff,  however,  the 
Department  indicated  that  small  businesses  were  affected  by 
the  rule,  and  submitted  both  an  initial  and  final  regulatory 
flexibility  analyses. 

The  initial  analysis  indicates  that  five  types  of  businesses 
would  be  affected  by  these  rules  -  child  care  institutions  and 
maternity  centers,  group  homes,  child  welfare  agencies, 
daycare  centers  and  agencies,  and  individual  purchase  of 
service  contractors.  It  further  states  that,  since  the 
amendments  "merely  structure  and  clarify"  existing  rules  there 
are  no  additional  reporting  bookkeeping  or  other  fiscal 
requirements  imposed.  The  same  accounting,  bookkeeping  and 
recordkeeping  skills  would  be  necessary.  Failure  to  include 
this  analysis  as  part  of  the  first  notice  was  a  clear  violation  of 
Section  5.01  of  the  Illinois  Administrative  Procedure  Act.  That 
violation  cannot  be  remedied  by  submission  of  the  analysis  to 
the  Joint  Committee  after  second  notice  since  the  analysis  is  to 
be  included  in  the  first  notice  to  alert  small  businesses  as  to 
their  opportunity  to  suggest  alternatives  to  the  Department's 
proposals. 

The  final  regulatory  flexibility  analysis  merely  states,  "The 
sole  provider  who  commented  during  the  first  notice  period  did 
not  express  any  concerns  regarding  the  fiscal  accountability 
requirements  that  are  imposed  by  these  rules  on  providers." 
This  statement  is  clearly  inadequate  in  that  it  does  not  say 
what  issues  were  raised  by  small   businesses. 

Date  Agency   Response   Received:      December  12,    1983 
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Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois   Register:      Pending 
Effective  Date:      Pending 

Audits,    Reviews  and   Investigations   (89    III.    Adm.    Code  434) 

Initial   Publication  in   Illinois  Register:   July  1,   1983 

Date  Second   Notice  Received:    October  16,    1983 

Joint  Committee  Objection:    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  the  proposed  amendments  to 
Part  434  because  the  Department  of  Children  and  Family 
Services  has  policies  on  follow-up  reviews  which  are  rules  as 
defined  in  Section  3.09  of  the  Illinois  Administrative  Procedure 
Act  and  which  should  have  been  published  in  the  notice  of 
proposed  rulemaking  as  required  by  Section  5.01  of  the  Illinois 
Administrative  Procedure  Act. 

This  proposed  rulemaking  makes  substantial  revisions  in  the 
Department  of  Children  and  Family  Services'  rules  entitled 
"Audits,  Reviews,  and  Investigations,"  (89  III.  Adm.  Code 
Part  434).  These  rules  set  forth  procedures  applicable  to 
audits,  reviews,  and  investigations  of  purchase  of  service 
providers  and  others  who  contract  with  or  are  licensed  by  the 
Department.  Among  the  changes  made  was  the  addition  of  a 
definition  of  "Follow-up  Review"  in  Section  434.2;  this  change 
appeared  in  both  the  first  and  second  notices.  "Follow-up 
Review"  is  clarified  as  "a  viewing  of  past  occurrences, 
contemplation  or  consideration  of  past  events,  circumstances, 
or  facts."  However,  the  term  "follow-up"  review  was  not  used 
elsewhere  in  the  rulemaking. 

When  questioned  as  to  the  necessity  for  this  definition,  the 
Department  explained  the  procedure  and  provided  a  new 
paragraph  434.4(e)   as  follows: 

Follow-up  reviews  will  be  conducted  when 
providers  of  service  have  major  internal 
control  weaknesses  which  have  been 
identified  in  the  final  audit  report.  Major 
internal  control  weaknesses  include  but  are 
not  limited  to  the  following: 

(1)  controls     over     cash     accounts    or     petty 
cash; 

(2)  control  over  fixed  assets; 
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(3)  noncompliance  with  recordkeeping 
contractual   requirements; 

(4)  major  deviations  from  generally  accepted 
accounting  principles  in  provider's 
financial  reporting  and  recordkeeping 
practices. 

Upon  further  questioning  the  Department  explained  that  the 
follow-up  review  consists  of  an  audit  performed  six  months 
after  completion  of  the  audit  which  identified  the  weaknesses. 
The  follow-up  would  be  in  addition  to  the  next  regular  annual 
audit. 

It  is  clear  that  these  policies  are  rules  as  defined  in  Section 
3.09  of  the  Illinois  Administrative  Procedure  Act. 
Furthermore,  these  policies  are  significant  and  should  have 
been  published  in  the  notice  of  proposed  rulemaking  on  Part 
434  as  required  by  Sections  5  and  5.01  of  the  IAPA. 
Therefore,  the  Joint  Committee  objects  to  the  proposed 
amendments  to   Part  434. 

Date  Agency   Response  Received:      December  12,   1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois   Register:      Pending 

Effective  Date:      Pending 

DEPARTMENT  OF  COMMERCE  AND  COMMUNITY  AFFAIRS 

Community    Development    Block    Grant    Program    for    Small    Cities    (47     III. 
Adm.    Code  110) 

Initial   Publication   in    Illinois   Register:   April   1,    1983 

Date  Second   Notice   Received:      May  20,    1983 

Joint  Committee  Objection:   June  7,    1983 

Specific  Objection: 

In  October  of  1981  the  Governor  designated  the  Department  of 
Commerce  and  Community  Affairs  as  the  State's  administrative 
agency  for  the  Federal  Community  Development  Block  Grant  - 
Small  Cities  Program.  Under  this  program,  known  on  the 
State  level  as  the  Community  Development  Assistance  Program, 
Federal  Funds  are  available  for  community  development  in 
municipalities  of  50,000  or  less  in   population. 

Proposed  Section   110.80  states: 
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A  portion  Up—  to— five— percen-t—  {$%)  of  total 
program  funds  will  be  reserved  for  the 
Special  Set-Aside  Fund.  The  specific  amount 
of  the  special  set-aside  will  be  announced 
annually  in  the  Department's  Application 
Guide. 

Proposed  Section   110.90  continues: 

In  order  to  better  respond  to  severe 
economic  problems,  unique  job  creation 
opportunities  for  low  and  moderate-income 
people,  and  natural  disasters,  the 
Department  will  set-aside  a  portion  5%  of  the 
total  allocation  of  block  grant  funds.  This 
set-aside  of  funds  will  be  made  available  on 
an  "as  needed"  basis. 

Staff  asked  the  Department  to  describe  the  standards  it  will 
use  to  determine  the  amount  or  percentage  of  funds  to  be 
reserved  for  the  set-aside. 

The  Department  stated  that  the  "portion"  will  be  determined  by 
the  needs  established  through  formal  public  hearings  and 
advisory  councils.  Based  upon  the  information  gathered  at 
these  meetings  the  Department  will  decide  what  "portion"  of 
funds  should  be  reserved  for  the  special  set-aside  program. 
The  Department  advised  that  its  standard  of  providing 
set-aside  funds  on  an  "as  needed"  basis  is  sufficient.  The 
Department  further  commented  it  would  have  to  initiate  new 
rulemaking  each  year  in  order  to  provide  a  new  percentage 
figure  because  the  "portion"  changes  from  year  to  year.  For 
example,  while  for  fiscal  year  1982  the  Department  reserved  5% 
for  the  set-aside,  the  set-aside  for  fiscal  year  1983  represents 
17%  of  the  total  allocation  or  $5  million. 

The  Department  further  stated  that  it  did  not  include  the 
"specific  amount"  in  the  rule  because  the  policy  determining 
this  is  described  in  the  Department's  Application  Guide.  Since 
this  amount  varies  from  year  to  year  based  upon  economic 
conditions,  the  Department  would  have  to  initiate  new 
rulemaking  each  year  to  adjust  the  factors  in  determining  this 
amount.  The  Department  explained  that  the  procedure  for 
determining  the  specific  amount  is  only  a  "descriptive  process" 
and   should  not  be  considered  a   rule. 

Sections  110.80  and  110.90  provide  discretionary  authority  to 
the  agency  and  fail  to  provide  standards  under  which  "a 
portion"  and  a  "specific  amount"  shall  be  determined.  Section 
4.02  of  the  Illinois  Administrative  Procedure  Act  requires  that 
each  rule  which  exercises  a  discretionary  power  by  an  agency 
shall  provide  standards  in  the  rule  by  which  the  agency  will 
exercise  this  power.  Therefore,  the  Joint  Committee  objects  to 
Sections   110.80  and   110.90. 
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Date  Agency   Response  Received:      June  23,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 
Publication  as  Adopted   in  the   Illinois   Register:      July   1,    1983 
Effective  Date:      June  21,    1983 


Community    Development    Block    Grant    Program    for    Small    Cities    (47     III. 
Adm.    Code  110) 

Initial   Publication  in   Illinois  Register:    April   1,    1983 

Date  Second   Notice  Received:      May  20,    1983 

Joint  Committee  Objection:   June  7,    1983 

Specific  Objection: 

Section  110.100  describes  the  "Activity  Ranking  System"  used 
by  the  Department  to  award  grants  under  the  Community 
Development  Assistance  Program  to  competing  applicants.  The 
existing  rule  describes  a  process  whereby  points  are  awarded 
for  "Community  Needs"  and  "Technical  Evaluation."  Community 
Needs  points  are  scored  to  target  assistance  to  the  most 
distressed  areas,  while  Technical  Needs  points  are  awarded  on 
the  basis  of  the  effectiveness  and  design  of  project  proposals. 

The  existing  Section  110.100  outlines  the  Department's  ranking 
and  scoring  system  by  assigning  a  maximum  number  of  points 
to  each  of  several  specified  criteria  for  both  Community  Needs 
and  Technical  Evaluation.  The  maximums  vary  so  as  to  weight 
the  impact  of  certain  criteria.  The  proposed  amendments 
replace  this  information  with  the  following   paragraph   (a)(2): 

Indicators  of  community  need  includes  [sic] 
such  factors  as  county  unemployment  rate, 
number  of  persons  in  poverty,  percentage  of 
persons  in  poverty,  and  the  overall  economic 
well-being  of  the  Community.  Criteria  to  be 
utilized  in  the  technical  evaluation  include 
factors  such  as  impact  on  the  community, 
benefit  to  low  moderate  income  people,  and 
the  extent  to  which  the  project  successfully 
achieves  the  objective  of  resource 
leveraging.  The  specific  criteria  and  their 
relative  weight  for  both  the  community  needs 
and  technical  evaluation  categories  will  be 
published  annually  in  the  Department's 
Application  Guide,    [emphasis  added] 

Because  these  criteria  are  rules  and  because  Section  4.02 
requires    discretionary    rules    to    contain    criteria    to    guide    the 
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exercise  of  that  discretion,  the  Department  was  asked  to 
explain  why  it  was  making  these  changes. 

The  Department  felt  these  standards  and  criteria  should  be 
deleted  from  the  rule  because  the  Department  requires 
flexibility  in  the  weighting  of  the  standards  and  criteria  based 
on  economic  conditions.  For  example,  if  unemployment  were  to 
suddenly  drop  from  12%  to  5%,  it  would  need  to  adjust  the 
weighting  of  this  standard  for  the  next  year.  The  Department 
further  explained  that  it  would  have  to  initiate  new  rulemaking 
each  time  it  changed  the  weighting  of  the  standards  and 
criteria  if  they  were  left  in  the  rule. 

However,  these  standards  and  criteria  are  "rules"  as  defined 
in  Section  3.09  of  the  Illinois  Administrative  Procedure  Act, 
and  the  initiation  of  new  rulemaking  each  time  they  are 
changed  is  exactly  what  is  required  by  Section  5(a)  of  the 
IAPA. 

The  amendments  to  Section  110.100(a)  embody  the  discretionary 
power  of  the  Department  to  determine  the  specific  criteria  and 
their  relative  weights  used  in  allocating  millions  of  dollars 
among  competing  municipalities.  Section  4.02  of  the  IAPA 
requires  such  a  rule  to  include  standards  by  which  to  guide 
the  exercise  of  that  discretion  and  to  state  such  standards 
precisely  and  clearly.  The  amendments  do  not  include,  and  in 
fact  delete,  such  standards.  Therefore,  the  Joint  Committee 
objects  to  proposed  Section   110.100(a). 

Date  Agency   Response  Received:     June  23,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      July   1,    1983 

Effective  Date:      June  21,    1983 


DEPARTMENT  OF  CONSERVATION 

Proposed      Tax      Incentives      to      Rehabilitate      Owner-Occupied      Historic 
Residences   (17   III.    Adm.    Code  360) 

Initial   Publication  in   Illinois  Register:    April  22,    1983 

Date  Second   Notice  Received:      July  13,    1983 

Joint  Committee  Objection:      September  22,    1983 

Specific  Objection: 

Proposed   Section   360.20(b)(2)    states: 


102 


1983   STATEMENTS   OF  OBJECTION 
TO    PROPOSED   RULES 


"Substantial  rehabilitation"  means  a 

rehabilitation  project  that  provides  a  visible 
community  benefit  that  enhances  or  improves 
the  quality  of  the  historic  building  and 
involves  at  a  minimum,  the  exterior  of  the 
historic  building. 

Section  20j-1(m)   of  the  Revenue  Act  of  1939   states: 

"Substantial          rehabilitation"          means  a 

rehabilitation      project      that      preserves  the 

historic  building  in  a  manner  that 
significantly  improves  its  condition. 

The  Department  was  asked  to  provide  the  statutory  authority 
for  requiring  that  substantial  rehabilitation  must  involve  "at  a 
minimum,  the  exterior  of  the  historic  building"  and  must 
provide  "a  visible  community  benefit." 

The  Department  indicated  that  since  the  statutory  definition  of 
"substantial  rehabilitation"  is  "vague,"  the  Department  is 
attempting  to  clarify  and  give  meaning  to  the  statutory 
definition.  The  statute,  however,  is  not  vague.  It  clearly 
requires  a  project  to  preserve  the  building  in  a  manner  that 
significantly  improves  the  building's  condition.  One  could 
easily  imagine  extensive  interior  or  foundation  work  that  would 
be  consistent  with  the  statutory  purpose  of  preservation  and 
would  also  be  a  significant  improvement  in  a  building's 
condition.  Such  work  would  meet  the  statutory  requirements 
but  would  not  meet  the  Department's  requirement  of  exterior 
renovation.  Thus,  Section  360.20(b)(2)  significantly  limits  the 
statutory  definition. 

The  Department  pointed  out  that  Section  20j-4(b)(2)  of  the  Act 
mandates  that  the  cost  of  the  rehabilitation  must  be  "equal  to 
or  greater  than  25%  of  the  base  year  valuation."  In  order  to 
reach  that  cost,  according  to  the  Department,  some  exterior 
work  is  usually  involved.  If  that  is  the  case,  it  would  appear 
as  though  the  requirement  regarding  the  exterior  may  not  even 
be  necessary. 

Section  20j-1(m)  of  the  Act  requires  only  that  the 
rehabilitation  of  a  building  "significantly  improves  its 
condition";  the  statute  does  not  require  that  the  rehabilitation 
involve  the  exterior  of  the  building  nor  that  it  be  "a  visible 
community  benefit."  The  requirements  in  the  definition  at 
Section  360.20(b)(2)  exceed  the  statutory  requirement  at 
Section  20j-1(m)  of  the  Act.  The  Joint  Committee  objects  to 
Section  360.20(b)(2)  of  this  rulemaking  because  the  Department 
has  exceeded   its  statutory  authority. 

Date  Agency   Response  Received:      November  10,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
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Publication  as  Adopted   in  the   Illinois  Register:      November  18,    1983 
Effective  Date:      November  8,    1983 

DEPARTMENT   OF   CORRECTIONS 

Academic  Education   Programs,   A.D.    #501;    School   District  #428,   A.D.    #500 
J. P.    #401 

Initial   Publication  in   Illinois  Register:   March  4,    1983 

Date  Second   Notice  Received:      May  11,    1983 

Joint  Committee  Objection:   June  7,    1983 

Specific  Objection: 

Section  4.01  of  the  Illinois  Administrative  Procedure  Act 
requires  that  each  agency  maintain  as  rules  the  following: 

1 .  a  current  description  of  the  agency's 
organization  with  necessary  charts 
depicting   same; 

2.  the  current  procedures  on  how  the 
public  can  obtain  information  or  make 
submissions  or  requests  on  subjects, 
programs,   and  activities  of  the  agency; 

3.  tables  of  contents,  indices,  reference 
tables,  and  other  materials  to  aid  users 
in  finding  and  using  the  agency's 
collection  of  rules  currently  in  force; 
and 

4.  a  current  description  of  the  agency's 
rulemaking  procedures  with  necessary 
flow  charts  depicting  same. 

Despite  the  requirements  of  Section  4.01  of  the  Administrative 
Procedure  Act,  the  Department  has  steadfastly  refused  to 
adopt  rules  depicting  the  organization  of  School  District  #428. 
As  a  result  of  its  five-year  review  of  these  rules,  the  Joint 
Committee  published,  in  the  October  1,  1983  Illinois  Register, 
a  Recommendation  that  the  Department  adopt  such  rules.  The 
Department  refused  to  follow  the  Joint  Committee's 
Recommendation  because  it  believes  that  to  do  so  might  confuse 
the  public  into  thinking  that  School  District  #428  is  a  separate 
entity  from  the  Department  when,  in  practice,  it  is  not.  To 
help  avoid  such  confusion  and  allay  the  Department's  concern, 
the  Joint  Committee  developed  Senate  Bill  419  and  House  Bill 
1084,  which  amend  the  School  Code  to  clearly  state  that  School 
District   #428    "shall    be   included   in   the  administrative  structure 
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of  the  Department."  Senate  Bill  419  was  introduced  by 
Senator  Berman,  with  Representatives  White  and  V.F. 
Frederick  as  House  Sponsor.  House  Bill  1084  was  introduced 
by  Representative  Nelson,  with  Senator  Berman  as  the  Senate 
Sponsor.  Still,  the  Department  continues  to  refuse  to  adopt 
any   rules  depicting  the  organization  of  School   District  #428. 

The  Department's  position  is  difficult  to  comprehend,  in  view 
of  the  clear  language  of  the  Illinois  Administrative  Procedure 
Act,  which  is  mandatory,  not  discretionary.  In  view  of  the 
Department's  stated  concern  about  the  status  of  the  School 
District  as  part  of  the  Department,  it  would  appear  that 
inclusion  of  the  school  district  in  the  Department's  organization 
chart  would  clarify,    rather  than  confuse,   the  issue. 

Therefore,  the  Joint  Committee  objects  to  this  proposed 
rulemaking  because  it  fails  to  include  rules  depicting  the 
organization  of  School  District  #428  as  required  by  Section  4.01 
of  the   Illinois  Administrative  Procedure  Act. 


Date  Agency   Response  Received:      September  6,    1983 
Nature  of  Agency    Response:      Modified  to  Meet  the  Objection 
Publication  as  Adopted   in  the   Illinois   Register:      September  23,    1983 
Effective  Date:      September  16,    1983 

DEPARTMENT   OF   FINANCIAL   INSTITUTIONS 

i  Uniform  Disposition  of  Unclaimed   Property  Act  Rules 

Initial   Publication  in   Illinois   Register:   January  28,    1983 
Date  Second   Notice  Received:      August  12,    1983 
Joint  Committee  Objection:    September  22,    1983 
Specific  Objection: 

1  .  Section  7a  of  the  Uniform  Disposition  of  Unclaimed 
Property  Act  provides  that  "the  provisions  of  this  Act 
shall  not  apply  to  an  active  express  trust."  Rule  1.5  of 
the  Department's  rules  defines  certain  trust  relationships 
that  the  Department  has  determined  do  not  constitute 
active  express  trusts.  Rule  5  (Rule  6  as  originally 
proposed) ,  provides  that  certain  types  of  nominee  and 
street  name  property  in  the  custody  of  a  holder  is  not 
deemed  to  be  an  active  express  trust. 

It  appears  that  in  promulgating  Rules  1.5  and  5,  the 
Department  has  exceeded  its  statutory  authority  in  that  the 
Department     is    attempting     to     narrow     the     definition     of    what 
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constitutes  an  active  express  trust  to  a  greater  degree  than 
the  concept  has  been  defined  by  Illinois  Courts.  (See  Price 
v.    State  of   Illinois  79    III.    App.Sd   143,   398   N.E.2d   365,    1979) 

As  pointed  out  by  the  Court  in  the  Price  case,  "an  express 
trust  is  a  trust  which  is  created  in  express  terms  in  a  written 
instrument  or  which  arises  from  the  direct  and  positive  action 
of  the  parties  as  evidenced  by  written  instruments,  words 
expressed  or  both."  (citations  omitted)  An  active  trust  is 
"one  in  which  the  trustee  is  charged  with  active  duties  to 
carry  out  the  purpose  of  the  trust."  An  examination  of  Rules 
1.5  and  5  discloses  that  the  rules  are  more  narrow  than  the 
above  definitions  of  what  would  constitute  an  active  express 
trust. 

2.  Section  11(a)  of  the  Uniform  Disposition  of  Unclaimed 
Property  Act  (III.  Rev.  Stat.  1981,  ch.  141,  par.  101  et 
seq.)  provides,  in  part,  that  "Every  person  holding 
funds  or  other  property  tangible  or  intangible  presumed 
abandoned  under  this  Act  shall  report  to  the  Director 
with  respect  to  the  property  as  hereinafter  provided." 

In  response  to  this  statutory  reporting  requirement,  the 
Department  has  promulgated  Rule  2.  This  rule  deals  with 
"negative  reports."  The  rule  states,  In  relevant  part,  that, 
"Holders  having  no  property  to  report  shall  so  report  to  the 
Director  .  .  .  . "  This  requirement  of  reporting  even  when  no 
funds  or  property  is  held  is  different  than  the  requirement  of 
Section  11(a)  which  requires  reports  of  those  holding  funds  or 
property. 

The  Department  was  asked  to  provide  a  specific  citation  to  its 
statutory  authority  for  Rule  2.  The  Department  explained  that 
it  relies  on  Sections  23  and  26  of  the  Act  as  the  statutory 
authority  for  this  rule.  The  Department  indicated  that  it 
relies,  specifically,  upon  the  first  paragraph  of  Section  23 
which  states: 

If  the  Director  has  reason  to  believe  that 
any  person  has  failed  to  report  property  in 
accordance  with  this  Act,  he  may  make  a 
demand  by  certified  mail  return  receipt 
requested,  that  such  report  be  made  and 
filed  with  the  Director. 

Furthermore,  Section  26  of  the  Act  is  a  general  grant  of 
rulemaking  authority  to  "carry  out  the  provisions  of  this  Act." 

Despite  the  Department's  assertions,  it  does  not  appear  that 
Sections  23  and  26  are  adequate  statutory  authority  for  the 
"negative  reports"  requirement,  especially  in  light  of  the 
specific  language  of  Section  11(a)  of  the  Act.  Section  23  of 
the  Act  allows  the  Director  to  demano  a  report,  but  only  if, 
he    has    reason    to    believe    that    someone    has    failed    to    report 
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property.  This  language  would  appear  to  require  the  Director 
to  make  an  individualized  finding  of  noncompliance  with  Section 
11(a)  of  the  Act  before  demanding  a  report.  The  "negative 
reports"  rule  is  a  blanket  requirement  on  all  those  who  may  be 
potential  holders  of  unclaimed  property.  Additionally,  reliance 
upon  Section  26  of  the  Act  as  statutory  authority  is  misplaced. 
While  Section  26  authorizes  the  Director  to  "make  necessary 
rules  and  regulations  to  carry  out  the  provisions  of  the  Act"  it 
does  not  specifically  authorize  the  Department  to  require 
"negative  reporting."  In  the  absence  of  any  specific  statutory 
authority  authorizing  the  Department  to  require  "negative 
reporting"  it  appears  evident  that  the  Department's  rule  is 
contrary  to  the  legislative  intent  of  the  Uniform  Disposition  of 
Unclaimed   Property  Act. 

Therefore,  the  Joint  Committee  objects  to  Rules  1.5  and  5 
(Rule  6  as  originally  proposed)  and  Rule  2  of  the  Department's 
"Rules  Governing  the  Uniform  Disposition  of  Unclaimed 
Property  Act,"  because  the  Department  lacks  the  statutory 
authority  to  limit  the  exemption  from  the  Act  afforded  active 
express  trusts,  as  is  attempted  in  Rules  1.5  and  5,  and  the 
Department  also  lacks  the  statutory  authority  to  require 
"negative  reports"   pursuant  to  Rule  2. 

Date  Agency   Response   Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  of  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      Pending 

Effective  Date:      Pendinq 

DEPARTMENT   OF   HUMAN    RIGHTS 

Discrimination  in  Access  to  Financial  Credit;  Exemptions  Permitting 
Inquiries  into  Pertinent  Elements  of  Credit-Worthiness,  the  Use  of 
Empirically  Derived  Credit  Systems,  and  the  Establishment  of  Special 
Purpose  Credit  Programs 

Initial   Publication  in   Illinois  Register:    November  19,    1982 

Date  Second   Notice  Received:      May  23,    1983 

Joint  Committee  Objection:    July   12,    1983 

Specific  Objection: 

These  rules  are  designed  to  delineate  what  characteristics  of  a 
potential  borrower  may  be  inquired  into  by  a  potential  grantor 
of  credit.  The  rules  allow  limited  inquiry  into  some,  otherwise 
prohibited  characteristics,  when  these  characteristics  are  used 
in  conjunction  with  an  "empirically  derived  credit  system," 
developed     by     the     lender.        In     defining     the     concept     of    an 
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"empirically  derived  credit  system"  in  Section  5(a),  the  points 
or  weights  assigned  to  each  attribute  are  to  be  "derived  from 
an  empirical  comparison  of  sample  groups  or  the  population  of 
creditworthy  and  non-creditworthy  applicants  of  a  creditor  who 
applied  for  credit  within  a  reasonable  preceding  period  of 
time."    (emphasis  added) 

The  Department  was  asked  to  define  what  constitutes  "a 
reasonable  preceding  period  of  time"  for  purposes  of  this  rule. 
The  Department  explained  that  this  is  a  term  of  art  which 
should  be  readily  understood  by  any  user  of  these  rules.  It 
was  asserted  that  the  rules  will  be  of  interest  only  to  financial 
institutions  which  choose  to  develop  "empirically  derived  credit 
systems,"  and  to  parties  who  may  wish  to  challenge  each 
system  in  proceedings  before  the  Department.  The  Department 
felt  that  this  term  need  not  be  defined  any  further. 

The  Department  has  not  provided  any  standards  that  will  be 
used  in  evaluating  "a  reasonable  preceding  period  of  time."  If 
a  financial  institution  develops  such  a  system  and  this  system 
is  challenged  in  a  proceeding  before  the  Department,  then,  the 
Department  will  look  to  the  system  and  determine  whether  the 
sample  group  fits  the  test  of  "a  reasonable  preceding  period  of 
time."  Evidently,  the  Department  would  use  some  standards  in 
making  such  an  evaluation,  and  according  to  Section  4.02  of 
the  Illinois  Administrative  Procedure  the  standards  used  in  the 
exercise  of  discretionary  power  of  an  agency  are  to  be  stated 
in  the  rules.      This  the  Department  has  declined  to  do. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  the 
standards  utilized  in  the  exercise  of  agency  discretionary 
powers  are  to  be  stated  within  the  rules.  The  Department's 
failure  to  include  specific  standards  within  the  rule  violates 
Section  4.02  of  the  lAPA  in  that  the  rule  fails  to  specifically 
state  such  standards  and  because  those  persons  affected  by 
the  rule  are  not  apprised  of  the  standards  used  by  the 
Department. 

Similarly,  the  Department  was  asked  to  define  what  constitutes 
an  "empirical  comparison"  for  purposes  of  these  rules.  Again, 
the  Department  declined  to  clarify  this  term  stating  that  it  was 
a   term  of  art  and   readily  understood  by  users  of  the  rules. 

Section  7.04  of  the  Illinois  Administrative  Procedure  Act  (HI. 
Rev.  Stat.  1981,  ch.  127,  par.  1007.04)  provides  in  part,  that 
one  of  the  functions  of  the  Joint  Committee  is  the  "promotion 
of  adequate  and  proper  rules  by  agencies,  and  an 
understanding  on  the  part  of  the  public  respecting  such 
rules."  Section  220.900(b)(3)  of  the  Joint  Committee's 
Operational  Rules  (1  III.  Adm.  Code  220.900(b)(3))  provides 
that  one  of  the  criteria  which  the  Joint  Committee  will  consider 
in  its  review  of  proposed  rulemaking  is  whether  the  rules  can 
be    understood    by    the    persons    and    groups    they    will    affect. 
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These  terms,  in  their  present  form,  are  vague  and  without 
further  definition  would  be  difficult  to  understand  by  the 
persons  and  groups  they  will   affect. 

Therefore,  the  Joint  Committee  objects  to  Section  5(a)  of  the 
proposed  rulemaking  because  the  definition  of  "Empirically 
Derived  Credit  Systems"  does  not  contain  adequate  standards 
for  the  Department's  evaluation  of  the  adequacy  of  the  system, 
and  because  the  definition  is  vague. 

Date  Agency   Response   Received:      August  8,   1983 

Nature  of  Agency   Response:      Partial  Modification/ Partial   Refusal 

Publication  as  Adopted   in  the   Illinois   Register:      August  19,    1983 

Effective  Date:      August  15,    1983 


DEPARTMENT   OF    INSURANCE 
Part  919  -  Claims  Practices 


[Emergency] 

Initial   Publication  in   Illinois   Register:    March   18,    1983 

Joint  Committee  Objection:   April   19,    1983 

Specific  Objection: 

The  emergency  amendment  deals  with  claim  benefits  payable 
under  automobile  policies  covering  the  total  loss  of  an  insured 
vehicle.  Under  the  existing  rule  sales  taxes  and  transfer  fees 
were  treated  differently  depending  upon  whether  or  not  the 
insurance  company  elected  to  offer  a  replacement  vehicle  or  a 
cash  settlement  to  a  consumer  whose  motor  vehicle  was  a  total 
loss.  The  existing  rule  gave  the  insurance  company  an 
incentive  to  select  the  cash  settlement  option  because  it  was 
not  required  to  pay  taxes  and  fees  under  the  cash  settlement 
option.  The  emergency  rulemaking  amended  this  policy  and 
requires  insurance  companies  selecting  the  cash  settlement 
option  to  pay  sales  taxes  and  transfer  fees. 

The  Joint  Committee  objects  to  the  emergency  rulemaking  on 
the  grounds  that  it  is  not  an  emergency  in  that  fails  to  meet 
the  requirements  for  emergency  rulemaking  contained  in 
Section  5.02  of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency    Response   Received:      May   12,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Effective  Date:      February  23,    1983 
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Workers'     Compensation    Experience    Reporting     Rule    (50    III.     Acim.     Code 
I9~03T 

Initial   Publication  in   Illinois  Register:    February  14,    1983 

Date  Second   Notice  Received:      June  1,    1983 

Joint  Committee  Objection:      July  12,    1983 

Specific  Objection: 

The  Department  of  Insurance  promulgated  this  rulemaking  in 
order  to  implement  Section  466  of  the  Illinois  Insurance  Code 
(III.  Rev.  Stat.  1981,  ch.  73,  par.  1065.13).  This  rulemaking 
delineates  requirements  concerning  the  reporting  of  premium, 
loss  and  expense  experience  for  workers'  compensation  and 
employers'  liability  insurance,  and  requires  the  Director  of 
Insurance  to  designate  a  "statistical  agent,"  who  must  develop 
a  "statistical  plan"  for  the  Director's  approval.  All  insurance 
companies  are  required,  under  these  rules,  to  report  their 
experience  in  accordance  with  the  "uniform  statistical  plan." 
The  ultimate  purpose  of  the  rulemaking  is  to  provide  the 
Director  of  Insurance  with  information  in  such  form  that  he 
may  use  it  to  determine  whether  particular  insurance  rate 
filings  should  be  approved  or  disapproved. 

Section  2903.30  of  the  rulemaking,  which  outlines  the  duties  of 
the  statistical  agent  states,  in  part,  "The  designated  statistical 
agent  shall,  subject  to  the  approval  of  the  Director  of 
Insurance,   develop  a  statistical   reporting   plan    .    .    .    ." 

Section  2903.40  of  the  proposed  rulemaking,  outlines  reporting 
requirements  and,    in   part,   states: 

Every  insurer  who  is  a  member  or  subscriber 
of  the  designated  statistical  agent  shall 
record  and  report  its  premium,  loss  and 
expense  experience  to  the  agent  in 
accordance  with  the  uniform  statistical  plan 
developed  by  the  agent  and  approved  by  the 
Director  of  Insurance.  All  other  insurers 
must  record  and  report  their  premium,  loss 
and  expense  experience  to  the  Director  of 
Insurance  in  accordance  with  the  uniform 
statistical   plan. 

The  Department  of  Insurance  was  asked  to  provide  the  specific 
statistical  plan  which  it  had  developed  to  require  the  insurance 
companies  to  submit  the  required  information.  The  Department 
explained  that  it  had  not  developed  a  specific  plan  itself,  but 
that  it  used  the  plan  of  its  statistical  agent,  the  National 
Council  on  Compensation  Insurance  (NCCI).  That  plan  Ts 
entitled  "National  Council  Workmen's  Compensation  Unit 
Statistical   Plan  Manual." 
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Section  466  of  the  Illinois  Insurance  Code  states,  in  part,  "The 
Director  of  Insurance  shall  promulgate  reasonable  rules  and 
statistical  plans,  reasonably  adapted  to  each  of"  the  rating 
systems  on  file  with  him  .  .  .  which  shall  be  used  thereafter 
by  each  company  in  the  reporting  of  its  loss  and  countrywide 
expense  experience"  [to  help  the  Director  determine  whether 
rating  systems  meet  the  requirements  of  another  statute,  which 
imposes  specific  requirements  aimed  at  providing  fair 
competition]    (emphasis  added). 

The  proposed  rulemaking  constitutes  an  implementation  of  the 
responsibility  delegated.  The  fact  that  the  Director  of  the 
Department  of  Insurance  has  failed  to  comply  with  the 
statutory  requirement  that  he  "shall  promulgate  reasonable 
rates  and  statistical  plans  ..."  but  has,  instead,  merely 
required  companies  to  follow  the  statistical  plan  developed  by 
NCCI,   presents  a  problem. 

The  Illinois  Appellate  Court  has  ruled,  in  Garces  v. 
Department  of  Registration  and  Education  (118  III"!  App.  Id 
206,  254  NE2d  622  (1969))  that  a  State  agency  may  not 
delegate  its  authority  for  approval  of  schools  to  any 
organization  independent  of  it.  In  the  Garces  case,  the 
Department  was  charged  with,  among  other  things,  determining 
whether  a  school  was  "reputable"  for  purposes  of  dental 
education.  The  Department,  by  rule,  determined  that  a  school 
would  be  considered  "reputable"  if  it  either  had  rules  ana 
curricula  commensurate  with  the  University  of  Illinois  College 
of  Dentistry,  or  if  it  has  been  approved  by  the  Council  of 
Dental  Education  of  the  American  Dental  Association.  Quoting 
from  an  earlier  case,  the  Garces  case  stated  that  "whether  a 
dental  college  is  reputable  or  not  is  a  question  of  fact  which 
the  statute  submits  to  the  decision  of  the  administrative 
agency,  and  no  other  tribunal  is  authorized  to  investigate  the 
facts  and  exercise  judgement  and  discretion   in  the  matter." 

The  Garces  rationale  appears  to  be  equally  applicable  to  the 
proposed  rule,  which  effectively  delegates  all  of  the  decision 
regarding  the  content  of  a  statistical  plan  to  the  NCCI. 
Sections  2903.30  and  2903.40  of  the  rules  require  that  the  plan 
be  developed  by  the  agent  although  the  rule  specifies  that  the 
Director  must  approve  the  agent's  plan.  These  rules  have  the 
effect  of  potentially  prohibiting  the  Director  from  carrying  out 
his  statutory  mandate  of  developing  plan  and  rules.  If  these 
proposed  rules  are  adopted  as  now  written,  a  recalcitrant 
agent  could  force  a  Director  to  choose  between  an  unacceptable 
plan  and  no  plan.  It  is  not  likely  that  the  General  Assembly 
intended  for  the  Department  to  completely  delegate  the 
authority  conferred  on  the  Director  by  Section  466  of  the 
Illinois   Insurance  Code,   to  another  entity. 

Therefore,  the  Joint  Committee  objects  to  the  rulemaking 
because  the  Department  is  improperly  delegating  its  authority 
to  develop  a  statistical   plan  to  another  entity. 
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Date  Agency   Response  Received:      September  6,    1983 
Nature  of  Agency   Response:      Rule  Withdrawn  by  Operation  of  Law 
Publication  as  Adopted  in  the   Illinois  Register:      Withdrawn 
Effective  Date:      None 


Workers'     Compensation    Experience    Reporting    Rule    (50     III.     Adm.     Code 
2903) 

Initial   Publication   in   Illinois   Register:    February  14,    1983 

Date  Second   Notice  Received:      June  1,    1983 

Joint  Committee  Objection:      July   12,    1983 

Specific  Objection: 

Section  2903.40  of  the  proposed  rulemaking  in  part,  states, 
"All  other  insurers  must  record  and  report  their  premium,  loss 
and  expense  experience  to  the  Director  of  Insurance  in 
accordance  with  the  uniform  statistical  plan."  The  term  "all 
other  insurers"  means  those  who  are  neither  members  of,  nor 
subscribers  to,  a  rating  organization  designated  as  a  statistical 
agent. 

Section  466  of  the  Insurance  Code  (ill.  Rev.  Stat.  1981,  ch. 
73,  par.  1065.13)  states  in  part,  "[tjhat  no  company  shall  be 
required  to  record  or  report  its  experience  on  any  basis  or 
statistical  plan  that  differs  from  that  which  is  regularly 
employed  and  used  in  the  usual  course  of  a  company's 
business. " 

The  Joint  Committee  asked  the  Department  if  this  provision 
could  ever  be  used  to  force  an  "independent  insurance 
company,"  (i.e.  a  non-member,  non-subscriber  company),  to 
report  its  information  in  a  format  it  does  not  use.  The 
Department  replied  that  it  is  aware  of  no  company  which 
maintains  its  information  in  any  format  that  would  not  be 
consistent  with  the  statistical  plan.  Based  on  the  Department's 
response,  the  Department  was  asked  to  delete  this  sentence 
from  the  rules;    however,   the  Department  declined. 

The  offensive  sentence  appears  to  create  a  potential  conflict 
with  the  statute  in  that  it  could  be  used  to  force  an  insurance 
company  to  file  in  accordance  with  the  statistical  plan  even  if 
the  plan  is  different  than  that  which  is  regularly  employed  and 
used   in   the   regular  course  of  the  company's   business. 

For  the  foregoing  reason,  the  Joint  Committee  objects  to  the 
rulemaking  because  the  Department's  rulemaking  is  in  conflict 
with  Section  466  of  the   Illinois   Insurance  Code. 
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Date  Agency   Response  Received:      September  6,    1983 
Nature  of  Agency   Response:      Rule  Withdrawn  by  Operation  of  Law 
Publication  as  Adopted   in  the   Illinois   Register:      Withdrawn 
Effective  Date:      None 

DEPARTMENT  OF  LAW  ENFORCEMENT 

Rules     Governing     Individual's     Right     to     Access     and     Review     Criminal 
History   Record   Information  -   Rules   I   and   II 

Initial   Publication  in   Illinois   Register:      July  22,    1983 

Date  Second   Notice   Received:      December  2,    1983 

Joint  Committee  Objection:      December  15,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  1210.30(f)  of  the 
Department's  proposed  rulemaking  on  the  basis  that  the 
Department  lacks  the  statutory  authority  to  regulate  processing 
fees  imposed  by  local  agencies  for  access  and  review  to 
criminal   history  record   information. 

Section  1210.30(f)  of  the  Department  of  Law  Enforcement's 
proposed  "Rules  Governing  Individual's  Right  to  Access  and 
Review  Criminal  History  Record  Information"  provides  that: 
"Reviewing  Agencies  may  charge  a  fee  not  to  exceed  actual 
costs  or  $25.00  for  processing  access  and  review  requests, 
whichever  is  less"  (a  "reviewing  agency"  is  defined  in  Section 
1210.10  of  the  rules  as  a  law  enforcement  agency  or  a 
correctional  facility),  and  Section  1210.20  states  that  these 
rules  are  applicable  only  to  information  collected,  stored  and 
disseminated  by  the  Department  of  Law   Enforcement. 

The  Department  was  asked  to  provide  a  citation  to  the  specific 
statutory  authority  upon  which  the  imposition  of  processing 
fees  w<as  based.  The  Department  responded  that  reviewing 
agencies  are  permitted  to  assess  fees  for  processing  access  and 
review  requests  pursuant  to  federal  regulations  included  at  28 
CFR  Chapter  I,  Part  20  (July  1,  1982).  A  review  of  these 
federal  regulations  revealed  that  they  do  not  include  any 
provisions  which  authorize  the  imposition  of  fees  by  local  and 
state  criminal  history  record  information  systems,  although 
Subpart  C  of  the  regulations  does  indicate  that  local  and  state 
systems  can  charge  processing  fees  to  the  extent  that  they 
utilize  the  services  of  the  Department  of  Justice  information 
systems.  This  federal  regulation  cannot,  however,  be 
interpreted  to  permit  the  assessment  of  processing  fees  tor 
information  maintained   in  a  non-Department  of  Justice  system. 
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The  Department  ultimately  conceded  that  it  does  not  have  the 
statutory  authority  to  promulgate  any  rule  which  establishes 
processing  fees  which  may  be  collected  from  individuals  who 
wish  to  review  criminal  history  record  information.  However, 
the  Department  contends  that  this  rule  does  not  establish 
processing  fees,  but  merely  establishes  the  maximum  fees 
which  may  be  charged  by  reviewing  agencies  which  have 
independent  authority  to  collect  such  fees.  However,  the 
Department  has  been  unable  to  point  to  any  authority  for  it  to 
establish  any  fees,   maximum  or  otherwise. 

In  the  absence  of  statutory  authority,  it  appears  that  the 
Department  is  not  authorized  to  establish  maximum  fees  for 
processing  access  and  review  requests.  The  Department 
believes  that  establishing  maximum  fees  prevents  reviewing 
agencies  from  implementing  higher  fees,  and  it  appears  that 
there  may  be  merit  in  the  Department's  attempt  to  control 
these  fees.  As  the  local  and  state  systems  are  federally 
funded,  and  the  federal  regulations  may  not  permit  the 
imposition  of  processing  fees  (although  the  federal  regulations 
do  not  specifically  prohibit  the  imposition  of  such  fees),  the 
Department  should  consider  introducing  legislation  to  obtain 
statutory  authority  to  establish  maximum  fees,  and  request  an 
opinion  from  the  Department  of  Justice  as  to  whether  or  not 
this  statutory  change  would  violate  the  federal  regulations  and 
endanger  the  systems'   federal  funding. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      Pending 

Effective  Date:      Pending 


DEPARTMENT  OF  NUCLEAR  SAFETY 

Regulations     for     Radiation     Protection,     Part     K.,     Rules    of     Practice     in 
Administrative  Hearings 

Initial   Publication   in   Illinois   Register:    December  3,    1982 

Date  Second   Notice  Received:      February  8,    1983 

joint  Committee  Objection:      March   22,    1983 

Specific  Objection: 

Proposed  Section  K. 506(d)  of  the  Department  of  Nuclear 
Safety's  Rules  of  Practice  in  Administrative  Hearings  allows 
any  party  to  file  a  response  in  support  of  or  in  opposition  to  a 
motion,   and  also  states,    in   pertinent  part,    "Ltjhe  moving   party 
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shall  not  have  the  right  to  reply,  except  as  permitted  by  the 
Hearing  Officer." 

The  Joint  Committee  objects  to  proposed  Section  K.  506(d) 
because  the  section  does  not  provide  the  standards  and 
criteria  by  which  the  Hearing  Officer  determines  whether  to 
permit  a  moving  party  to  reply  to  a  response,  in  violation  of 
Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.    Stat.    1981,   ch.    127,    par.    1004.02). 

Date  Agency   Response  Received:    April  29,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      August  5,    1983 

Effective   Date:      Juiy  22,    1983 

Regulations     for     Radiation     Protection,     Part     K.,     Rules     of     Practice     in 
Administrative  Hearings 

Initial   Publication  in   Illinois   Register:    December  3,    1982 

Date  Second   Notice  Received:    February  8,    1983 

Joint  Committee  Objection: 

Specific  Objection: 

Proposed  Section  K.  506(f)  authorizes  the  Hearing  Office  to 
recommend  to  the  Director  that  an  Interim  Order  be  issued 
postponing,   vacating,   or  overturning  an  Order. 

The  Joint  Committee  objects  to  proposed  Section  K.  506(f) 
because  the  section  lacks  the  standards  by  which  the  Hearing 
Officer  determines  to  recommend  to  the  Director  that  an 
Interim  Order  be  issued  postponing,  vacating,  or  overturning 
an  Order,  in  violation  of  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127, 
par.    1004.02). 

Date  Agency   Response   Received:      April  29,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois  Register:      August  5,    1983 

Effective   Date:      July   22,    1983 


115 


1983   STATEMENTS   OF  OBJECTION 
TO   PROPOSED    RULES 


Regulations     for     Radiation     Protection,     Part     K.,     Rules    of     Practice     in 
Administrative  Hearings 

Initial   Publication   in   Illinois   Register:    December  3,    1982 

Date  Second   Notice  Received:      February  8,    1983 

Joint  Committee  Objection:      March  22,    1983 

Specific  Objection: 

Proposed  Section  K.8(a)  provides,  in  pertinent  part,  that 
"[a]ll  discovery  shall  be  conducted  in  a  reasonable  and  timely 
manner."  Section  K. 802(a)  requires  a  party  wishing  to  orally 
depose  any  person  to  serve  a  written  notice  on  all  such  parties 
a   "reasonable  time  in  advance"  of  the  deposition. 

The  Joint  Committee  objects  to  proposed  Sections  K.8(a),  and 
K. 802(a),  because  the  Department  has  not  included  the 
standards  limiting  the  Hearing  Officer's  power  to  determine 
what  constitutes  a  "reasonable  and  timely  manner"  of 
undertaking  discovery  procedure,  and  what  constitutes  a 
"reasonable  time  in  advance"  of  a  deposition  that  notice  should 
be  served.  Sections  K.8(a),  and  K. 802(a)  thus  violate  Section 
4.02  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
Stat.    1981,   ch.    127,    par.    1004.02). 

Date  Agency   Response   Received:      April   29,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois  Register:      August  5,    1983 

Effective  Date:      July  22,    1983 

Regulations     for     Radiation     Protection,     Part     K.,     Rules     of     Practice     in 
Administrative  Hearings" 

Initial   Publication  in   Illinois  Register:    December  3,    1982 

Date  Second   Notice  Received:   March  22,    1983 

Joint  Committee  Objection:      March   22,    1983 

Specific  Objection: 

Section  K. 807(a)  allows  the  Hearing  Officer  to  require  an 
offending  party  to  pay  the  aggrieved  party  the  amount  of  the 
reasonable  expenses  incurred  in  obtaining  an  order  to  answer, 
or  in  opposing  an  order  if  the  party's  refusal  to  answer  was 
without  good  cause  or  if  the  motion  to  answer  is  denied. 
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The  Joint  Committee  objects  to  Section  K. 807(a)  as  in  violation 
of  Section  4.02  of  the   Illinois  Administrative  Procedure  Act 

(III.  Rev.  Stat.  1981,  ch.  127,  par.  1004.02),  because  the 
Department  has  failed  to  include  the  standards  the  Hearing 
Officer  utilizes  to  determine  whether  to  require  an  offending 
party  to  pay  the  aggrieved  party  the  amount  of  reasonable 
expenses  incurred  in  obtaining  the  order  to  answer  or  in 
opposing  an  order  if  the  party's  refusal  to  answer  was  without 
good  cause,   or  if  the  motion  to  answer  is  denied. 

Date  Agency   Response  Received:      April   29,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      August  5,    1983 

Effective  Date:      July  22,    1983 

Regulations     for     Radiation     Protection,     Part     K.,     Rules     of     Practice     in 
Administrative  Hearings 

Initial   Publication  in   Illinois  Register:    December  3,    1982 

Date  Second   Notice   Received:    February  8,    1983 

Joint  Committee  Objection:      March  22,    1983 

Specific  Objection: 

Proposed  Seciion  K.807(a)  allows  the  Hearing  Officer  to 
require  a  party  to  answer,  if  the  party  fails  to  answer  any 
interrogatory  served  upon  him  and  the  proponent  of  the 
interrogatory  moves  for  an  order  to  compel  an  answer. 

The  Joint  Committee  objects  to  Section  K.807(a)  as  in  violation 
of  Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
(III.  Rev.  Stat.  1981,  ch.  127,  par  1004.02)  because  the 
Department  has  failed  to  add  the  standards  by  which  the 
Hearing  Officer  determines  whether  to  require  a  party  to 
answer  the  interrogatory,  following  a  motion  to  compel  an 
answer. 

Date  Agency   Response  Received:      April   29,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois  Register:      August  5,    1983 

Effective   Date:      July   22,    1983 
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Regulations     for     Radiation     Protection,     Part     K.,     Rules     of     Practice     in 
Administrative  Hearings" 

Initial   Publication  in   Illinois   Register:    December  3,    1982 

Date  Second   Notice  Received:    February  8,    1983 

Joint  Committee  Objection:      March  22,    1983 

Specific  Objection: 

Proposed  Section  K.16  states  that  all  parties  may  file  a 
proposal  for  a  settlement  or  compromise  with  the  Hearing  Office 
and  that  all  cases  shall  be  disposed  of  by  an  order  of  the 
Director.      Section   K.  16(b)    states: 

The  Director  shall  consider  such  proposed 
settlement  and  stipulation  and  the  hearing 
record.  The  Director  may  accept,  suggest 
revisions,  or  reject  the  proposed  settlement 
and  stipulation,  or  direct  further  hearing  as 
it  appears  appropriate. 

The  Joint  Committee  objects  to  Section  K.  16(b)  because  the 
Department  has  failed  to  include  the  standards  by  which  the 
Director  determines  whether  to  accept,  to  suggest  revisions, 
or  to  reject  the  proposed  settlement  and  stipulation,  or  to 
direct  further  hearings  following  consideration  of  the  proposed 
settlement  and  of  the  hearing   record. 

Date  Agency   Response  Received:      April   29,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois  Register:      August  b,    1983 

Effective  Date:      July  22,    1983 

Regulations     for     Radiation     Protection,     Part     K.,     Rules     of     Practice     in 
Administrative  Hearings 

Initial   Publication   in   Illinois  Register:    December  3,    1982 

Date  Second   Notice  Received:    February  8,    1983 

Joint  Committee  Objection:      March   22,    1983 

Specific  Objection: 

Section  K.  505(d)  permits  the  Hearing  Officer  to  allow 
amendments  to  pleadings  upon  proper  notice  "upon  good 
cause." 
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Section  K. 506(b)  authorizes  the  Hearing  Officer  to  grant  a 
motion  for  continuance  "upon  good  cause  shown." 

Section  K.801(a)  allows  the  Director  or  Hearing  Officer  to 
annul  or  modify  the  subpoenas   "for  good  cause  shown." 

Section  K.805(a)  authorizes  the  Hearing  Officer  to  order  a 
party  to  submit  to  a  physical  examination  (if  physical  condition 
is  at  issue)    "upon  good  cause  shown." 

Section  K. 807(a)  allows  the  Hearing  Officer  to  order  an 
offending  party  to  pay  to  the  aggrieved  party  reasonable 
expenses  incurred  in  obtaining  the  order,  if  the  offending 
party's  refusal  to  answer  was  without  good  cause. 

Section  K.I  1(c)  prescribes  the  proper  chronological  order  of 
administrative  hearings,  "subject  to  modification  by  the 
Hearing  Officer  for  good  cause." 

The  Joint  Committee  objects  to  Sections  K. 505(d),  K. 506(b), 
K. 801(a),  K. 805(a),  K. 807(a),  and  K. 11(c)  because  the 
Department  fails  to  include  the  standards  utilized  by  the 
Hearing  Officer  to  determine  the  existence  of   "good  cause." 

Date  Agency   Response   Received:      April   29,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      August  5,    1983 

Effective  Date:      July  22,    1983 

Licensing   Persons  in  the  Practice  of  Medical   Radiation  Technology   (32    III. 
Adm.    Code  401) 

Initial   Publication   in   Illinois   Register:    August  5,    1983 

Date  Second   Notice  Received:        October  20,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Sections  401.10(a),  401.40, 
401.60,  and  401.70,  because  these  sections  appear  to  lack 
statutory  authority  for  requiring  that  an  examination  be  taken 
by  an  applicant  in  order  to  obtain  a  license  for  the  practice  of 
medical   radiation  technology. 

Section  401.10(a)  sets  forth  the  elements  of  the  Department  of 
Nuclear  Safety's  licensure  program  for  persons  who  apply 
radiation  to  human  beings.      These  elements  include  in  part: 
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1 )  Procedures      for      examination      of      ap- 
plicants, 

2)  Preparation      and      analysis      of      exam- 
inations,  and 

3)  Establishment  of  frequency  and  sites  for 
examinations 

Section  401.40,  entitled  "Requirements  for  Application  for 
Examination"  specifies  the  requirements  an  applicant  for 
licensure  is  to  meet,  such  as  completing  an  approved  course  of 
study  in  medical  radiation  technology,  being  a  graduate  of  a 
high  school,  being  at  least  18  years  of  age,  and  paying  the 
appropriate  application  fee. 

Section  401.60,  entitled  "Examination  Requirements"  provides 
that  any  person  applying  for  licensure  shall  pass  a  written 
examination  for  licensure  as  a  Medical  Radiographer,  Nuclear 
Medicine  Technologist,  or  Radiation  Therapy  Technologist. 
Section  401.60  also  establishes  the  subject  areas  included  on 
the  examination. 

Section  401.70,  entitled  "Alternative  Examination"  specifies  the 
examinations  of  various  professional  organizations  which  will  be 
accepted  by  the  Department  in  lieu  of  the  Department's 
examination. 

As  statutory  authority  for  this  rulemaking  the  Department 
cited  Sections  4,  4.1,  4.2,  and  7.1  of  the  Radiation  Protection 
Act.  (III.  Rev.  Stat.  1982  Supp.,  ch.  111±,  MI214,  214.1 
214.2,  and  217.1)  These  sections  were  amended  or  added  by 
P. A.  82-901  (SB-1492),  effective  January  1,  1983.  Section  4 
provides  that  no  technician,  nurse,  or  other  assistant  acting 
under  the  supervision  of  a  licensed  practitioner  may  administer 
radiation  to  human  beings  after  January  1,  1984  unless 
accredited  by  the  Department.  Pursuant  to  Section  4.1,  the 
Department  is  charged  to  promulgate  such  rules  and 
regulations  as  are  necessary  to  establish  a  "minimum  course  of 
education  and  continuing  education  requirements"  for  such 
individuals  and  to  provide  for  accreditation  on  the  basis  of 
experience  and  skill  for  those  who  have  been  employed  in  the 
field  of  administering  radiation  to  human  beings  not  less  than 
z4  of  the  48  months  immediately  preceding  January  1,  1984. 
As  these  provisions  deal  only  with  education  requirements  and 
accreditation  on  the  basis  of  skill  and  experience  for 
experienced  persons,  the  Joint  Committee  asked  the  Department 
to  cite  the  statutory  authority  requiring  that  all  applicants  for 
licensure  pass  an  examination  before  being  licensed  by  the 
Department. 

The  Department  responded  with  two  arguments.  First,  the 
Department  pointed  out  that  Section  4.1  of  the  Act  requires 
the  rules  and  regulations  of  the  Department  to  "be  consistent 
with  national  standards  in  regards  to  the  protection  of  the 
health     and     safety     of     the    general     public"     and     argued     that 
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national  standards  for  "credentialing"  (or  licensing)  medical 
radiation  technologists  include  passage  of  an  examination.  In 
support  of  its  contention  the  Department  cited  proposed 
Federal  standards  for  the  credentialing  of  technologists. 
These  standards,  while  not  mandatory  on  states,  follow  the 
requirements  of  voluntary,  nationally  recognized  accrediting 
agencies  and  require  passage  of  an  examination  to  test 
knowledge  and  competency.  (48  Fed. Reg.  (1983)  at  31966, 
31967,   and   31974) 

This  argument  is  unpersuasive  in  view  of  the  plain  language  of 
the  statute.  Section  4.1  states,  "The  Department  shall 
promulgate  such  rules  and  regulations  as  are  necessary  to 
establish  a  minimum  course  of  education  and  continuing 
education  requirements-!  '.  .  The  rules  and  regulations  '.  '.  T 
shall  be  consistent  with  national  standards  .  .  .  . "  (emphasis 
added)  It  is  clear  that  the  first  sentence  establishes  the 
scope  of  authorized  Department  rulemaking  and  that  the  second 
sentence  limits  that  authority  -  the  Department  shall  prescribe 
a  minimum  course  of  education  and  continuing  education 
requirements  by  rule,  but  these  rules  on  education  must  be 
consistent  with  Federal  regulations.  The  Department,  on  the 
other  hand,  would  read  the  second  sentence  almost  as  an 
additional  grant  of  rulemaking  authority  under  which  the 
Department  could  do  anything  consistent  with  national 
standards.  It  would  appear  that,  as  it  has  done  in  numerous 
licensing  statutes,  the  legislature  would  itself  have  specified 
that  an  examination  be  required  if  it  believed  an  examination  to 
be  necessary. 

The  Department's  second  argument  in  favor  of  an  examination 
is  based  on  the  third  sentence  of  Section  4.1  of  the  Act  which 
directs  the  Department  to  provide  for  accreditation  based  upon 
experience  and  skill.  The  Department  stated  that  the  only 
way  to  measure  "skill"  would  be  through  the  use  of  an 
examination.  However,  the  third  sentence  of  Section  4.1  deals 
only  with  accreditation  of  nurses,  technicians  and  other 
assistants  who  have  been  employed  in  the  field  of  administering 
radiation  for  not  less  than  24  of  the  48  months  immediately 
preceding  January  1,  1984.  Thus,  the  Department's  argument 
regarding  the  measurement  of  skill  can  at  best  justify  an 
examination  only  for  those  of  the  requisite  experience,  and,  as 
explained  below,  the  requirement  of  an  examination  for 
experienced  persons  appears  to  exceed  the  Department's 
authority. 

The  legislative  history  of  SB-1492  indicates  that  an  examination 
requirement  for  persons  with  24  months  experience  is  contrary 
to  the  legislative  intent  behind  the  third  sentence  of  Section 
4.1.  This  provision  was  in  the  bill  from  the  beginning  in  its 
present  form,  but  the  first  recorded  floor  debate  concerning 
"grandfathering"  occurred  on  the  third  reading  in  the  House. 
Debate  transcripts  show  that  the  House  sponsor  of  the  bill. 
Representative    Meyer,     explained    that    the    grandfather    clause 
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included  in  the  bill  was  not  automatic.  One  would  not  be  able 
to  simply  begin  practice  10  days  prior  to  the  effective  date  of 
the  Act  and  be  grandfathered  in.  Rather,  one  would  have  to 
have  been  employed  in  the  field  for  a  while.  He  also  stated 
that  the  Accreditation  Board  would  determine  how  much 
experience  and  how  much  skill  would  be  necessary. 
(Transcription  Debate-House  of  Representatives,  June  24, 
1982;    pp.    145-147) 

A  more  thorough  discussion  of  the  provision  occurred  on 
concurrence  in  the  Senate.  In  response  to  questioning  from 
Senators  Sommer  and  Bloom,  Senator  Marovitz,  the  bill's  Senate 
sponsor,  explained  grandfathering  under  Section  4.1.  He 
stated  that  persons  already  licensed  (.by  private  organizations) 
to  administer  radiation  would  be  grandfathered  in  without  any 
additional   requirements.      He  continued, 

Well,  there  are  people  who  are  not  licensed 
presently  to  do  this  and  have  .  .  .  have  no 
training  requirement,  but  if  they  can  .  .  . 
if  they  exhibit  to  the  department  that  they 
have  been  doing  this,  then  they  would  be 
allowed  ...  to  continue  to  do  it  without 
any  additional  training   requirements. 

Three  more  times  in  the  course  of  this  discussion  Senator 
Marovitz  indicated  that  there  would  be  no  new  requirements  on 
persons  with  24  months  experience  in  the  48  months 
immediately  preceding  January  1,  1984.  Vvhen  asked  by 
Senator  Rhoads  whether  such  grandfathering  might  defeat  the 
purpose  of  the  Bill,  Senator  Marovitz  elaborated  further. 
Individuals  who  did  not  administer  X-rays  regularly  and  had 
no  expertise  would  have  to  get  training  in  accordance  with  the 
Department's  requirements  because,  to  be  accredited, 
individuals  would  have  to  establish  that  they  had  been 
practicing  for  twenty-four  of  the  previous  forty-eight  months 
and  would  have  to  have  the  approval  of  the  supervising 
licensed  practitioner.  He  pointed  out  that  the  Department 
would  be  unable  to  investigate  everybody  in  the  State  who 
administered  radiation.  (See  Senate  Debate  Transcription  for 
June   18,    1982;    pp. 12-27) 

Thus,  it  would  appear  that,  even  as  to  those  experienced 
individuals  who  are  to  be  accredited  on  the  basis  of  skill  and 
experience,  the  requirement  of  an  examination  is  contrary  to 
legislative  intent. 

Sections  401.10(a),  401.40,  401.60,  and  401.70  set  up 
examination  requirements  for  licensure  of  radiation 
technologists  (accreditation  of  nurses,  technicians,  and  other 
assistants).  In  so  doing  they  exceed  the  Department's 
authority  to  accredit  on  the  basis  of  education  or,  in  the  case 
of  those  with  24  months  experience,  skill  and  experience, 
under  Section  4.1   of  the  Radiation   protection  Act. 
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Date  Agency   Response  Received:      December  14,    1983 
Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois  Register:      December  30,    1983 
Effective  Date:     January  1,    1984 


Licensing   Persons  in  the  Practice  of  Medical   Radiation  Technology   (32   111. 
Adm.    Code  401) 

Initial   Publication  in   Illinois  Register:    August  5,    1983 

Date  Second   Notice  Received:      October  20,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  401.60(e)  and  Section 
401.130(a)(3)  because  the  Department  lacks  the  statutory 
authority  to  charge  an  application  fee  for  an  examination. 

Section  401.60(e),  entitled  "Examination  Requirements," 
requires  a  person  to  pay  the  $25  application  fee,  and  Section 
401.130(a)(3)  provides  that  an  examination  by  the  Department 
shall  cost  $25   per  application. 

As  the  Radiation  Protection  Act  provides  only  for  a  $25  tee  for 
accreditation  (Ml.  Rev.  Stat.  Supp.  1982,  ch.  11 U,  11214.2), 
the  Joint  Committee  asked  the  Department  whether  these  fees 
were  two  separate  fees  or  just  two  references  to  the  same  fee. 
The  Department  responded  that  the  application  fee  is  different 
than  the  licensure  fee;  the  Department  will  be  charging  $25.00 
per  each  application  for  an  examination  in  addition  to  the 
$25.00  licensure  fee. 

With  regard  to  its  authority  to  charge  a  fee  for  examinations, 
the  Department  merely  stated  that  the  $25.00  fee  per 
application  for  the  examination  is  a  reasonable  charge  which 
will  cover  the  Department's  expense  for  contracting  the 
examination. 

Section  4.2  of  the  Act  states  in  part  that  "The  application  fee 
for  accreditation  or  renewal  shall  be  $25.00."  The  Act 
contains  no  other  provision  regarding  the  establishment  of  fees 
related  to  accreditation.  Furthermore,  the  Department's 
rulemaking  authority  does  not  appear  to  be  broad  enough  to 
allow  the  Department  to  require  an  examination,  much  less  a 
fee  for  taking   it. 

Date  Agency   Response  Received:      December  14,    1983 


123 


1983   STATEMENTS   OF  OBJECTION 
TO    PROPOSED    RULES 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois   Register:      December  30,   1983 
Effective  Date:     January  1,    1984 


Licensing   Persons  in  the  Practice  of  Medical   Radiation  Technology   (32   111. 
Adm.    Code  401) 

Initial   Publication   in    Illinois  Register:    August  5,    1983 

Date  Second   Notice   Received:      October  20,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Sections  401.100(b), 
401.110(b),  and  401.120  because  the  Department  lacks  the 
statutory  authority  to  suspend  or  revoke  a  license  for  medical 
radiation  technology. 

Sections  401.100(b)  and  401.110(b)  provide  that  an  active 
license  shall  be  for  five  years  unless  the  license  is 
surrendered,  revoked,  or  the  privileges  of  practice  suspended 
by  the  Department  as  specified  by  Section  401.120.  Section 
401.120  states  that  "The  Department  shall  deny,  suspend  for  a 
fixed  period,  or  revoke  a  license  for  any  violation  of  the 
statute  or  regulations,  or  for  a  physical  or  mental  condition 
which  would  impair  ability  to  perform  medical  radiation 
technology." 

The  Joint  Committee  asked  the  Department  to  cite  the 
Department's  statutory  authority  to  revoke  a  license.  The 
Department  stated  that  Section  12  of  the  Act  provides  the 
Department  the  authority  to  revoke  or  suspend  a  license. 
Section  12  of  the  Act  provides  in  part  that  "...  whenever 
the  Department  finds  that  a  condition  exists  which  constitutes 
an  immediate  threat  to  health  due  to  the  violation  of  any 
provisions  of  this  Act  or  any  code,  rule,  regulation  or  order 
promulgated  under  this  Act  and  requiring  immediate  action  to 
protect  the  public  health  or  welfare,  it  may  issue  an  order 
reciting  the  existence  of  such  an  immediate  threat  and  the 
findings  of  the  Department  pertaining  thereto."  It  further 
authorizes  the  Department  to  "summarily  cause  the  abatement 
of  violation"  or  to  obtain  an  injunction  against  the  violator. 
The  Department  explained  that  it  would  need  to  be  able  to 
revoke  a  license  if,  for  example,  there  were  a  radiation 
technologist  who  was  administering  dangerously  high  levels  of 
radiation. 

Under  Section  12  of  the  Act,  however,  the  Department  may 
issue  an   order   which    recites  the  existence  of  a  threat  and   the 
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Department's  findings.  Any  order  it  may  issue  thereunder 
would  be  related  to  abatement  of  the  violation.  Nothing  in 
Section  12  provides  for  revocation  of  any  license  or 
accreditation.  That  Section  12  was  not  meant  to  apply  to 
revocation  or  suspension  is  borne  out  by  Section  6c  of  the  Act 
which  specifically  requires  the  Department  to  adopt  rules  and 
regulations  for  the  amendment,  suspension,  or  revocation  of 
licenses  for  the  use,  manufacture,  or  distribution  of 
radioactive  devices. 

Furthermore,  under  both  Section  401.120  of  the  rules  and 
Section  12  of  the  Act,  there  must  be  a  violation  of  the  Act  or 
the  rules  before  the  Department  may  take  action.  In 
conference,  the  Department  could  not  suggest  a  single  rule  or 
provisions  of  the  Act  that  a  technologist  could  violate. 

Sections  4  through  4.2  of  the  Radiation  Protection  Act  set  up  a 
system  for  accreditation  on  the  basis  of  education  or 
experience  and  skill.  They  do  not  in  any  other  way  regulate 
the  field  of  administering  radiation,  and  they  do  not  provide 
for       loss       of       accreditation       for       any       reasons.  Rather, 

accreditation  under  the  Act  appears  to  have  been  envisioned 
that  someone  has  met  certain  educational   requirements. 

Date  Agency   Response  Received:      December  14,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      December  30,    1983 

Effective  Date:      January  1,    1984 

Licensing   Persons  in  the  Practice  of  Medical   Radiation  Technology   (32    III. 
Adm.    Code  401) 

Initial   Publication   in   Illinois   Register:    August  5,    1983 

Date  Second   Notice  Received:      October  20,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  401.30(b)  and  (c) 
because  the  Department  lacks  the  statutory  authority  to  exempt 
students  or  other  individuals  from  the  requirements  of  the 
Radiation   Protection  Act. 

Section  401.30(b)  provides  that  the  Department  shall  grant 
exemptions  from  the  rules  or  regulations  as  it  determines  are 
authorized  by  law  and  will  not  result  in  a  hazard  to  the  public 
safety.  Section  401.30(c)  states  that  exemptions  include,  but 
are  not  limited   to,   dental  assistants  under  the  supervision  of  a 

125 


1983   STATEMENTS   OF  OBJECTION 
TO    PkOPOSED    RULES 


licensed  dentist  and  students  enrolled  in  approved  programs 
for  medical  radiography,  nuclear  medicine  technology,  radiation 
therapy  technology,  medicine,  osteopathy,  podiatry,  dentistry, 
chiropractic,  dental  hygiene,  or  dental  assistance,  who  apply 
radiation  to  human  beings  in  the  course  of  study  and  while 
under  the  supervision  of  a  licensed   practitioner. 

Section  4  of  the  Radiation   Protection  Act  provides: 

No  person  shall  intentionally  administer 
radiation  to  a  human  being  unless  such 
person  is  [a  licensed  practitioner]  or,  as 
technician,  nurse  or  other  assistant,  is 
acting  under  the  supervision,  prescription  or 
direction  of  such  licensed  person.  However, 
no  such  technician,  nurse  or  other  assistant 
acting  under  the  supervision  of  [a  licensed 
practitioner  other  than  a  dentist]  shall 
administer  radiation  to  human  beings  after 
January  1,  1984  unless  accredited  by  the 
Department  of  Nuclear  Safety. 

As  the  Act  itself  provides  for  no  exemptions  other  than  for 
dental  assistants,  the  Joint  Committee  asked  the  Department  to 
cite  its  statutory  authority  for  granting  exemptions. 

The  Department  stated  that  national  standards  allow  for  the 
exempting  of  students  in  proposed  42  C.F.R.  75.3(b)  and 
that,  under  Section  4.1  of  the  Act,  its  rules  are  to  be 
consistent  with  national  standards.  However,  the  Department 
lacks  the  statutory  authority  to  adopt  all  national  standards. 
Section  4.1  of  the  Act  specifies  that  the  Department  has  the 
authority  to  promulgate  rules  and  regulations  necessary  to 
establish  a  minimum  course  of  education  and  continuing 
education  requirements  which  shall  be  in  compliance  with  the 
national  standards.  Section  4.1  does  not  address  the  issue  of 
exemptions.  In  any  event,  given  a  conflict  between 
consistency  with  national  standards  and  clear  statutory 
language,   the  statutory   language  should  prevail. 

The  Department  also  cited  Section  6a(3)  of  the  Act  as 
statutory  authority  to  exempt  individuals  from  accreditation. 

However,  Section  6a(3)  is  clearly  inapplicable.  It  pertains 
only  to  the  exemptions  from  licensing  of  "by-product  materials, 
source  materials,  specific  nuclear  materials,  or  devices  or 
equipment  utilizing  or  producing   such  materials." 

Date  Agency    Response   Received:      December   14,    1983 

Nature  of  Agency    Response:      Refusal   to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      December  30,    1983 

Effective   Date:      January   1,    1984 
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Licensing   Persons  in  the  Practice  of  Medical   Radiation  Technology   (32   111. 
Adm.    Code  401) 

Initial   Publication  in   Illinois  Register:    August  5,    1983 

Date  Second   Notice  Received:      October  20,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Sections  401.20;  401.50(b); 
401.60(b);  401.80;  401.90;  401.100(d),  (e)  ,  (f) ,  and  (g); 
401.110(c)  and  (d);  and  401.130(a)(1)  because  the  Department 
lacks  the  statutory  authority  to  issue  conditional  or  temporary 
licenses. 

Sections  401.20,  401.50(b),  401.60(b),  401.80,  401.90, 
401.100(d),  (e),  (f),  and  (g)  ,  401.110(c)  and  (d)  ,  and 
401.130(a)(1)  provide  for  licensing  on  a  temporary  or 
conditional  basis.  A  temporary  license  will  be  issued  when  the 
individual  has  complied  with  the  Department's  education  and/or 
experience  requirements  and  is  awaiting  examination.  The 
license  will  be  valid  for  a  period  of  not  more  than  twelve 
months.  A  conditional  license  will  be  issued  to  a  person  who 
practices  in  a  locality  where  there  is  substantial  evidence  that 
adequate  health  care  would  be  denied  in  the  locality  because  of 
the  unavailability  of  licensed  person,  on  the  basis  of  a  medical 
hardship,  to  a  person  who  has  in  at  least  24  of  the  48  months 
prior  to  January  1,  1984  been  employed  in  the  practice  of 
medical  radiation  technology,  but  who  has  not  yet  taken  the 
examination,  and  to  a  person  who  has  passed  an  alternative 
examination  but  who  has  not  met  the  experience  requirement  of 
24  months  experience  in  the  48  months  preceding  the  date  of 
application.  The  conditional  license  shall  not  be  valid  for  more 
than  a  period  of  two  years.  The  Department  charges  a  fee  of 
$25  for  such  licenses,  and  the  applicant  must  pay  another  $25 
fee  to  obtain  the  five  year  active  license. 

The  Joint  Committee  asked  the  Department  to  cite  the 
Department's  statutory  authority  to  issue  a  temporary  or 
conditional  license.  The  Department  explained  that  temporary 
and  conditional  licenses  are  issued  in  other  states  in 
accordance  with  the  national  standards  of  such  organizations  as 
the  Conference  of  Radiation  Control  Program  Directors,  Inc. 
(A  Report  of  Task  Force  on  Credentiating  of  Radiation  Allied 
Health  Operators  -  Section   II    (1982)). 

However,  Section  4.1  of  the  Act  only  empowers  the  Department 
to  establish  rules  and  regulations  for  a  minimum  course  of 
education      and      continuing      education      which      shall       be      in 
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compliance  with  national  standards.  It  also  requires  rules  for 
accreditation  on  the  basis  of  skill  and  experience,  but  only  for 
those  with  24  months  experience  in  the  48  months  immediately 
prior  to  January  1,  1984.  In  addition.  Section  4.2  states  in 
part  that  "Accreditation   shall   be  renewed  every  5  years." 

The  Act  provides  for  accreditation  for  five  year  periods  on  the 
basis  of  education  requirements  or  experience  prior  to  January 
1,  1984.  The  Department's  temporary  or  conditional  licenses 
are  for  one  or  two  years'  duration.  As  the  Department's 
scheme  conflicts  with  that  of  Sections  4  through  4.2  of 
Radiation  Protection  Act,  the  Joint  Committee  objects  to 
Sections  401.20,  401.50(b)(2)  and  (3),  401.60(b)(2)  and  (3), 
401.80,  401.90,  401.100(d),  (e)  ,  (f)  ,  and  (g),  401.110(c)  and 
(d)   and  401.130(a)(1). 

Date  Agency   Response   Received:      December  14,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      December  30,    1983 

Effective  Date:    January  1,    1984 

Licensing   Persons  in  the  Practice  of  Medical   Radiation  Technology 

Initial   Publication  in   Illinois  Register:   August  5,    1983 

Date  Second   Notice  Received:      October  20,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  401.90  and  Section 
401.140(b)  and  (d)  because  the  Department  lacks  the  statutory 
authority  to  require  that  an  applicant  meet  clinical  practice 
requirements  as  a  condition  of  licensure  for  the  practice  of 
medical   radiation  technology. 

Section  401.90  and  Section  401.140(d)  establish  that  as  a 
condition  of  licensure  each  applicant  for  initial  licensure  or 
licensure  renewal  shall  complete  a  clinical  practice  requirement 
which  shall  consist  of  not  less  than  24  of  the  preceding  48 
months  in  employment  or  full-time  enrollment  for  training  in  an 
accredited  educational   program. 

The  Joint  Committee  asked  the  Department  to  cite  the  statutory 
authority  which  empowers  the  Department  to  require  clinical 
practice  as  a  requirement  for  licensure.  The  Department 
stated  that  clinical  practice  is  a  national  standard  which  is 
established   in   42   C.F.R.    75.3   Appendices  A,    D,   and   E    (1983). 
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However,  Section  4.1  of  the  Act  only  empowers  the  Department 
to  establish  rules  and  regulations  for  a  minimum  course  of 
education  and  continuing  education  requirements  which  shall  be 
in  compliance  with  national  standards.  The  statute  does  not 
provide  for  the  promulgation  of  rules  and  regulations  for 
clinical  practice  which  shall  be  in  accordance  with  national 
standards.  Section  4.2  of  the  Act  specifies  that  "Each  such 
application  for  accreditation  or  renewal  shall  be  accompanied  by 
proof  of  compliance  with  the  minimum  or  continuing  education 
requirements  as  the  case  may  be." 

Date  Agency   Response  Received:      December  14,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      December  30,    1983 

Effective  Date:     January  1,    1984 

DEPARTMENT   OF   PUBLIC   AID 

Payment  Methodology   (Hospitals)    (89    III.   Adm.    Code  140.101    -   140.115) 

Initial   Publication  in   Illinois   Register:    April   1,    1983 

Date  Second   Notice  Received:      May   18,    1983 

Joint  Committee  Objection:   June  7,    1983 

Specific  Objection: 

Section  140.364  concerns  the  utilization  maximums  which  the 
Department  will  calculate  for  each  hospital.  The  utilization 
maximum  is  the  number  of  patient-days  for  which  the 
Department  will  reimburse  a  hospital.  The  rule  provides  that 
the  base  utilization  maximum  is  calculated  according  to  Section 
5-5.11  of  the  Public  Aid  Code  and  Rule  4.13.8  of  the 
Department.  The  Department  will  then  modify  it  according  to 
the  following   language  of  Section  140.364: 

The  previous  fiscal  year  base  will  be 
modified  for  changes  in  caseload,  changes  in 
coverage  of  program  eligibility  categories,  to 
correct  documented  errors,  to  take  into 
account  hospitals1  actual  utilization 

experience,  and  for  any  reallocation  of  days 
for  hospital  inpatient  service  bidding  and 
other  capitation   programs. 

The  Department  has  no  formula  at  this  time  for  modifying  the 
base.  The  position  of  the  Department  is  that  the  hospitals  will 
be  told  how  the  modification  occurs,  and  that  the  factors  listed 
above    will    be    taken    into    consideration.       The    position    of    the 
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Department  is  that  there  is  no  need  to  include  the  formula, 
even  though  it  would  be  a  standard  calculation  with  different 
data  for  each  hospital.  The  Department  claims  that  the  listing 
of  factors  is  specific  enough  and  that  the  hospitals  already 
have  an  opportunity  to  protest  an  assignment  of  a  utilization 
maximum. 

Section  4.02  of  the  IAPA  requires  a  rule  which  implements  a 
discretionary  power  to  be  exercised  by  an  agency  to  include 
standards  by  which  to  guide  the  agency's  exercise  of  that 
power.  Because  Section  140.364  does  not  contain  standards  to 
guide  the  exercise  of  the  Department's  discretion  to  modify  a 
hospital's  base  utilization  maximum,  the  Joint  Committee  objects 
to  Section   140.364. 

Date  Agency   Response  Received:      July  6,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      July   15,    1983 

Effective   Date:      July   5,    1983 

Payment  Methodology   (Hospitals)    (89    III.   Adm.    Code  140.101    -  140.115) 

Initial   Publication   in   Illinois   Register:   April   1,    1983 

Date  Second   Notice  Received:      May   18,    1983 

Joint  Committee  Objection:   June  7,    1983 

Specific  Objection: 

Section  140.372  of  the  proposed  rules,  which  establishes  a 
payment  methodology  for  hospitals,  sets  a  review  procedure  for 
hospitals  to  contest  the  rates  and  utilization  maximums  set  by 
the  Department.      Section   140.372  states: 

Hospitals  shall  be  notified  of  their  in-patient 
rate  and  utilization  maximum  for  the  rate 
year  and  shall  have  an  opportunity  to 
request  a  review  of  the  rate  and  utilization 
maximum  for  errors  in  calculation.  Such  a 
request  must  be  received  in  writing  by  the 
Department  within  20  days  of  the  date  of  the 
Department's  notice  to  the  hospital  of  their 
rates  and  maximums.  The  Department  shall 
notify  the  hospital  of  the  results  of  the 
review  within  30  days  of  receipt  of  the 
hospital's  request  for  review.  [emphasis 
added] 

Since  this  reimbursement  system  involves  Federal  funding,  any 
state     plan     must     comply     with     Federal     Medicaid     regulations. 
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Applicable  Federal  regulations  are  found  in  Part  447  of  Title  42 
of  the  Code  of  Federal  Regulation,  "Payments  for  Services." 
42   CFR  447.252(e)    states: 

Provider  appeals.  The  Medicaid  agency  must 
provide  for  a  system  of  provider  appeals,  as 
specified  in  Section  447.258. 

The  Illinois  Department  of  Public  Aid  is  the  State's  Medicaid 
agency. 

42   CFR   447.258   states: 

The  agency  must  provide  an  appeals 
procedure  that  allows  individual  providers  an 
opportunity  to  submit  additional  evidence  and 
request  prompt  administrative  review  of 
payment  rates,      [emphasis  added] 

The  proposed  rulemaking  only  provides  for  a  review  of  the 
rate  for  errors  in  calculation.  There  is  no  provision  for  the 
provider  to  submit  additional  evidence  to  the  Department. 
While  the  time  limits  set  by  the  Department  would  probably 
qualify  as  a  "prompt  administrative  review"  of  the  rates,  the 
review  itself  does  not  meet  the  Federal   requirements. 

One  of  the  criteria  for  the  Joint  Committee's  review  of  an 
agency's  proposed  rules  is  whether  each  part  of  the 
rulemaking  complies  with  state  and  Federal  constitutions,  state 
and  Federal  law,  and  case  law  (1  III.  Adm.  Code 
220.900(a)(3)).  The  Federal  regulations  cited  are  part  ot  the 
body  of  Federal  law.  The  proposed  rule  of  the  Department 
does  not  comply  with  the  applicable  Federal  law.  Therefore, 
the  Joint  Committee  objects  to  Section  140.372  of  the  proposed 
rules  of  The  Department  of  Public  Aid. 

Date  Agency    Response   Received:      July   6,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Vi/ithdraw 

Publication  as  Adopted  in  the   Illinois   Register:      July  15,    1983 

Effective  Date:        July  5,    1983 


Reimbursement  for   Nursing   Costs-Geriatric   Residents    (89    III.    Adm.    Code 
140.900   -  907T 

Initial   Publication  in   Illinois  Register:    January   17,    1983 

Date  Second   Notice   Received:     May  13,    1983 

Joint  Committee  Objection:   June  7,    1983 
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Specific  Objection: 

The  Department  of  Public  Aia  has  proposed  this  rule  to  cover 
the  reimbursement  of  the  nursing  costs  for  geriatric  residents 
in  group  care  facilities.  The  first  notice  of  proposed 
rulemaking  was  published  in  the  Illinois  Register  on  January 
17,  1983.  In  both  the  first  notice  to  the  public  and  the 
second  notice  to  the  Joint  Committee,  the  Department  made  the 
following   statement: 

The  rates  determined  from  assessments  based 
on  these  proposed  revisions  will  be  effective 
July  1,  1983.  This  means  that  public  health 
surveyors  must  use  the  revised  guidelines 
for  assessments  conducted  from  January 
through  June  1983. 

The  reimbursement  system  operates  prospectively;  that  is,  the 
Department  of  Public  Aid  will  assess  the  needs  of  a  resident 
population  in  a  particular  facility  during  a  certain  six  month 
period  in  order  to  set  the  reimbursement  rate  for  the  next  six 
month  period.  The  assessment  procedure  itself  consists  of 
surveys  of  the  nursing  homes  by  nurses  employed  by  the 
Illinois  Department  of  Public  Health  (IDPH)  as  agents  of  the 
Department  of  Public  Aid  (IDPA).  The  surveys  involve  IDPH's 
evaluation  of  the  nature  and  scope  of  nursing  services 
rendered  to  a  random  sampling  of  the  residents  of  a  facility, 
or  the  entire  population  if  it  exceeds  a  certain  number. 
Specifically,  IDPH  determines  the  level  of  nursing  care  actually 
provided  to  each  resident  in  the  sample  to  meet  his  or  her 
needs,  such  as  eating,  bathing,  administering  medicine,  etc. 
The  current  assessment  rule,  Rule  4.1494,  which  the  proposed 
rule  would  replace,  contains  extensive  assessment  guidelines  to 
evaluate  the  level  of  care  rendered  to  residents.  After  making 
the  foregoing  evaluation,  IDPA  arrives  at  the  appropriate 
reimbursement  rate  by  using  various  tables  setting  forth 
allowable  minutes  to  provide  each  service  and  the  average 
salary  for  the  nursing   professional  who  renders  the  service. 

The  Department  has  already  begun  to  use  the  amended 
standards  in  the  proposed  rulemaking  as  the  basis  for 
assessing  resident  needs  for  future  reimbursement  periods. 
This  policy  of  using  guidelines  not  yet  adopted  is  clearly 
stated   in  its  notices  of  proposed   rulemaking. 

In  addition  to  the  policy  of  using  the  unadopted  guidelines  for 
the  assessments  being  done  in  the  period  of  January  1,  1983  to 
June  30,  1983,  the  Department  has  failed  to  comply  with  its 
own  assessment  procedures  in  the  current  Rule  4.1494.  Under 
Rule  4.1494,  surveys  should  have  been  done  during  the  period 
of  July  1,  1982  through  December  31,  1982,  to  establish  the 
reimbursement  rate  for  the  period  of  January  1  ,  1983  through 
June  30,  1983.  In  fact,  for  a  large  number  of  homes  in 
Chicago,    no  assessment  survey   was  done  between   July    1  ,    1982 
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and  December  31,  1982.  As  a  result  of  this  failure  to  comply 
with  its  own  requirements,  on  March  25,  1983,  the  Department 
set  out  two  options  for  those  facilities  which  had  not  been 
surveyed  to  set  rates  for  January  1,  1983-June  30,  1983.  The 
Department  required  the  nonsurveyed  facilities  to  accept  a 
freeze  of  the  July  1,  1982  -  December  30,  1982  rate  until  June 
30,  1983,  or  to  agree  to  a  survey  between  January  1,  1983  and 
June  30,  1983,  to  set  the  rate  for  between  April  1,  1983  and 
December  31,  1983.  For  the  period  from  January  1,  1983  to 
March  30,  1983,  the  facility  would  receive  the  rate  that  had 
been  set  for  reimbursements  from  July  1,  1982  to  December  31, 
1982. 

This  policy  of  the  Department  resulted  in  a  de  facto  amendment 
to  Rule  4.1494  by  eliminating  the  policy  of  conducting  surveys 
every  six  months  to  set  the  rate  for  the  next  six  months.  In 
response  to  the  Department's  attempt  to  impose  these 
"options,"  a  number  of  the  affected  facilities  brought  suits  in 
the  United  States  District  Court  for  the  Northern  District  of 
Illinois  to  enjoin  the  implementation  of  the  March  25,  1983 
"options."     These  matters  are  still   pending. 

The  second  option  of  the  Department  would  operate  in  such  a 
manner  that  the  proposed  guidelines  in  Section  140.900  et  seq. 
would  be  used  to  set  rates  effective  April  1  ,  1983  for  some 
facilities.  This  would  go  beyond  the  policy  in  the  notices  of 
proposed  rulemaking  that  these  assessment  guidelines  would  be 
used  to  set  rates  which  would  go  into  effect  July  1,    1983. 

The  stated  position  of  the  Department  is  that  the  operative 
portion  of  this  proposed  rulemaking  involves  the  setting  of 
rates,  and  that  these  rates  will  not  become  effective  until  July 
1,  1983.  This  position  ignores  the  reality  of  the  situation  on 
two  counts.  First,  the  proposed  rule  created  new  assessment 
guidelines  which  altered  the  previously  used  guidelines.  It 
could  be  premature  for  a  facility  to  conform  its  conduct  to  a 
proposed  rule  which  may  be  completely  altered  by  the  time  of 
its  final  enactment.  Second,  it  is  clear  from  the  policy 
pronouncement  of  March  25,  1983  that  the  Department  intends 
to  use  the  proposed  standards  to  establish  the  rates  tor  some 
facilities  as  early  as  April   1,   1983. 

Section  4(c)  of  the  Illinois  Administrative  Procedure  Act,  III. 
Rev.    Stat.    1981,   ch.    127,    par.    1004(c),    states  in  part: 

No  agency  rule  is  valid  or  effective  against 
any  person  or  party,  nor  may  it  be  invoked 
by  the  agency  for  any  purpose,  until  it  has 
been  made  available  for  public  inspection  and 
filed  with  the  Secretary  of  State  as  required 
by  this  Act,    (emphasis  added) 

The  Department's  use  of  the  proposed  guidelines  before  their 
formal    adoption    to    set    rates    for    the   July    1,    1983    -    December 
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31,  1983  period  appears  to  be  a  purpose  for  which  the  rule  is 
being  invoked.  If  the  use  of  these  proposed  guidelines  to  set 
rates  for  a  period  of  time  after  their  formal  adoption  appears 
to  be  an  invocation  of  this  rule,  then  its  use  to  set  rates 
which  will  be  effective  before  their  formal  adoption  is  most 
certainly  a  purpose  for  which  the  rule  is  being   invoked. 

Further  evidence  of  the  tenuous  nature  of  the  Department's 
argument  is  found  in  Section  5.01  of  the  Act.  Section  5.01 
sets  out  the  procedures  for  general  rulemaking,  and  it  is 
applicable  to  this  proposed  rulemaking.  Paragraph  (c)  of 
Section  5.01    states  in  part: 

Each  rule  hereafter  adopted  under  this 
Section  is  effective  upon  filing,  unless  a 
later  date  is  required  by  statute  or  is 
specified   in  the  rule. 

This  section  clearly  provides  that  adopted  rules  are  to  be 
effective  no  sooner  than  the  date  of  their  filing.  The  statute 
says  nothing  concerning  the  retroactive  effectiveness  of  a 
rule,  which  would  be  the  result  of  this  proposed  rulemaking. 
To  accept  the  argument  of  the  Department  would  be  to  render 
the  public  comment  requirements  of  the  Act  superfluous.  The 
Department  would  be  using  guidelines  which  should  properly 
have  been  subjected  to  public  scrutiny  prior  to  their  adoption 
and  use.  Instead,  the  Department  is  using  the  guidelines 
while  it  is  soliciting  public  comment  prior  to  adoption. 

Therefore,  the  Joint  Committee  objects  to  the  proposed 
rulemaking  of  the  Department  of  Public  Aid,  "Reimbursement 
for  Nursing  Costs  for  Geriatric  Residents  in  Group  Care 
Facilities,"  89  III.  Adm.  Code  140.900  et  seq . ,  because  the 
Department  will  set  reimbursement  rates  for  affected  facilities 
based  on  amended  guidelines  contained  in  this  proposed 
rulemaking  prior  to  its  adoption,  in  violation  of  §§  4(c)  and 
5.01(c)   of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response   Received:      July  5,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      July  15,    1983 

Effective  Date:      July  1,    1983 

Reimbursement   for   Nursing    Costs-Geriatric    Residents    (89    111.    Adm.    Code 
140.900   -   907T 

Initial   Publication   in    Illinois   Register:    January   17,    1983 

Date  Second   Notice   Received:      May   13,    1983 
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Joint  Committee  Objection:   June  7,   1983 

Specific  Objection: 

Section  140.907  of  the  proposed  rules  of  the  Department  of 
Public  Aid  deals  with  the  determination  of  sufficient  staffing  in 
the  facility  providing  care  to  geriatric  recipients.  In 
subsection  (a)  the  Department  has  the  requirement  that  each 
facility  must  file  a  quarterly  staffing  report  with  the 
Department.  The  report  must  contain  detailed  information  on 
the  number  of  hours  paid  and  hours  worked  for  all  registered 
nurses,  licensed  practical  nurses,  and  certain  other  employee 
classifications.  The  use  to  which  this  staffing  data  will  be  put 
is  explained   in  Section  140.907(b)   which  states: 

The  staffing  data  will  be  compared  to  the 
amount  of  nursing  time  required,  based  on 
the  assessment,  to  meet  the  needs  of  the 
residents.  If  the  facility's  actual  staffing 
level  is  below  what  it  should  be  to  meet  the 
resident's  needs,  the  facility  will  be  referred 
to  the  Department  of  Public  Health  where  a 
determination  will  be  made  whether  an 
inspection  of  the  facility  to  determine  the 
adequacy  and  quality  of  care  is  necessary. 

This  language  is  identical  to  the  language  on  the  subject  in 
Rule  4.1494,  which  the  proposed  rulemaking  is  designed  to 
replace. 

The  Illinois  Health  Care  Association  (IHCA)  has  filed  a  suit 
based  on  a  predecessor  regulation  to  Rule  4.1494.  The  suit 
concerned  the  reimbursement  system  for  nursing  facilities. 
This  suit,  Illinois  Health  Care  Association  v.  Miller,  (77  C 
1109),  was  brought  in  Federal  Court  in  the  Northern  District 
of  Illinois,  Eastern  Division.  The  case  attacked  the  system 
then  used  by  the  Department  tor  reimbursements  of  nursing 
facilities.  The  case  was  settled  by  means  of  a  consent  decree 
on  July  15,  1981.  The  consent  decree  required  the 
Department  to  develop  by  July  1,  1982  a  cost  reimbursement 
system  that  would,   among  other  things,   assure  that 

[t]he  amount  paid  a  facility  for  nursing 
costs  shall  be  reduced  to  the  extent  that  a 
facility  does  not  or  did  not  in  any  prior 
quarter  have  reasonably  sufficient  staff 
present  in  the  facility  to  provide  care  and 
services  determined  to  be  necessary  under 
paragraph  (ii)  above.  IDPA  shall  determine 
the  amount  of  the  reduction.  This  reduced 
amount  shall  continue  to  be  paid  until  such 
time  as  the  facility  proves  it  has  sufficient 
staff  to  meet  the  patient  load.  (Consent 
Decree,    par.    5(b)(2)(v)) 
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The  language  of  proposed  Section  140.907(b)  does  not  appear 
to  conform  to  the  requirements  of  the  quoted  language  of  the 
consent  decree  to  which  the  Department  was  a  party.  The 
court  decree  specifically  calls  for  a  reduction  in  the  amount 
reimbursed  to  the  facility.  Section  140.907(b)  provides  only  a 
general,  undefined,  nonspecific  procedure  to  refer  cases  of 
admitted  insufficient  staffing  to  the  Illinois  Department  of 
Public       Health.  The       procedure       of       referral       may       be 

independently  useful,  but  it  is  unrelated  to  the  reduction 
requirement  of  the  Consent  Decree. 

In  response  to  public  comment  on  this  matter,  the  Department 
stated  that  its  position  is  that  the  proposed  language  of  the 
rule  does  not  violate  the  Consent  Decree.  The  Department 
contends  that  it  has  only  recently  received  the  staffing 
information  from  individual  facilities  necessary  to  determine 
what  should  be  done  when  facility  staffing  does  not  appear 
adequate. 

The  position  of  the  Department,  however,  does  not  take  into 
account  the  fact  that  the  Consent  Decree  required  the 
Department  to  have  in  effect,  by  July  1,  1982,  a  procedure 
which  would  provide  for  a  reimbursement  reduction  to 
inadequately  staffed  facilities.  The  proposed  language  of 
Section  140.907(b)  does  not  meet  the  requirements  of  the 
Consent  Decree. 

One  of  the  criteria  for  the  Joint  Committee's  review  of 
proposed  rulemaking  is  whether  each  part  of  the  rulemaking 
complies  with  state  and  federal  constitutions,  state  and  federal 
law,  and  case  law,  1  III.  Adm.  Code  220.900(a)(3).  The 
proposed  rulemaking  does  not  comply  with  the  requirements  of 
the  Consent  Decree  of  a  United  States  District  Court,  a  decree 
into  which  the  Department  entered  in  order  to  bring  an  end  to 
litigation.  By  its  terms,  the  decree  went  into  effect 
immediately  upon  its  entry  on  July  15,  1981.  Almost  a  year 
after  compliance  was  required,  the  Department  has  failed  to 
institute  a  method  for  reducing  the  rates  to  the  understaffed 
facilities. 

Therefore,  the  Joint  Committee  objects  to  Section  140.907(b)  of 
the  proposed  rules  of  the  Department  of  Public  Aid,  because 
the  proposed  rule  does  not  comply  with  the  consent  decree  in 
Illinois  Health  Care  Association  v.  Miller,  in  violation  of  the 
Joint  Committee's  review  criterion  at  1  III.  Adm.  Code 
220.900(a)(3). 

Date  Agency   Response  Received:      July  5,    1983 

Nature  of  Agency   Response:      Refusal   to  Modify  or  Vvithdraw 

Publication  as  Adopted   in   the   Illinois   Register:      July   15,    1983 

Effective   Date:      July   1,    1983 
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Reimbursement   for   Nursing    Costs-Geriatric    kesidents    (89    111.    Adm.    Code 
140.900   -  907T 

Initial   Publication   in   Illinois   Register:   January   17,    1983 

Date  Second   Notice  Received:     May  13,    1983 

Joint  Committee  Objection:   June  7,    1983 

Specific  Objection: 

Section  140.905(g)  of  the  proposed  rules  on  the  reimbursement 
for  nursing  costs  for  geriatric  residents  in  group  care 
facilities  deals  with  the  determination  of  the  facility  rates. 
The  rates  are  based  on  an  assessment  of  residents  done  by  a 
nurse  from  the  Illinois  Department  of  Public  Health.  The 
nurse  observes  the  residents  and  reviews  the  charts  of  the 
residents  in  making  the  determinations  used  to  set  rates 
according  to  the  level  of  care  necessary  and  the  appropriate 
times  for  each  function. 

It  is  the  policy  of  the  Department  that  the  facility  may  have  a 
staff  person  accompany  the  Public  Health  nurse  during  the 
assessment  process.  The  Department,  however,  has  refused  to 
include  this  information  in  the  rule.  The  facility  has  the  right 
to  have  a  staff  person  witness  the  assessment.  The 
Department  acknowledges  this  right.  Unanswered  is  the 
question  of  how  the  facility  will  learn  of  this  right.  If  the 
facility  asks,  the  Department  will  answer,  but  the  Department 
will  not  volunteer  the  information  independently. 

Section  5(a)  of  the  IAPA  requires  an  agency  to  complete  the 
appropriate  rulemaking  procedures  prior  to  adoption  or 
amendment  of  any  rule.  The  right  to  have  a  staff  person 
available  during  the  assessment  is  a  "rule"  under  Section  3.09 
of  the  IAPA.  It  is  an  agency  statement,  albeit  undivulged, 
that  prescribes  policy.  Because  the  proposed  rule  does  not 
include  the  Department's  policy  on  the  right  of  the  facility  to 
have  a  staff  person  accompany  the  IDPH  nurse,  the  section  is 
not  being  adopted  in  accordance  with  the  IAPA.  Therefore, 
the  Joint  Committee  objects  to  proposed  Section  140.905(g). 

Date  Agency   Response   Received:      July  5,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      July  15,    1983 

Effective  Date:      July   1,    1983 

Copayment  on   Hospital  Services   (89   111.    Adm.    Code  140.98) 
Initial   Publication  in   Illinois  Register:    April   1,    1983 
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Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Proposed  Section  140.350,  "Copayments, "  of  the  Department  of 
Public  Aid's  rules  concerning  payments  to  medical  providers  is 
essentially  a  promulgation,  through  regular  rulemaking 
procedures,  of  the  policies  instituted  by  emergency  rulemaking 
at  89  III.  Adm.  Code  150.80.  The  emergency  rulemaking 
instituted  a  policy  by  which  some  recipients  were  to  pay  a 
small  portion  of  the  cost  of  some  of  inpatient  and  outpatient 
hospital  services  and  clinic  services.  The  first  notice  of 
proposed  rulemaking  for  Section  140.350  established  the  same 
categories  of  services  and  rates  which  were  already  in 
existence  under  the  emergency  rulemaking.  The  second  notice 
of  proposed  rulemaking,  deleted  the  requirement  for 
copayments  for  outpatient  hospital  and  clinic  services. 

On  May  20,  1983,  the  Department  instituted  a  change  in 
policy.  In  "AABD  Manual  Release  No.  83.18"  and  "AFDC 
Manual  Release  No.  83.24,"  there  appeared  the  following  lead 
paragraph: 

This  release  changes  policy  regarding 
copayments.  Effective  with  the  date  of  this 
release,  copayments  apply  only  to  inpatient 
hospital  stays.  Recipients  under  age  18, 
pregnant  women  and  women  who  have  given 
birth  within  the  last  six  weeks  (regardless 
of  age)  and  individuals  receiving  care  in 
long  term  group  care  facilities  are  exempt 
from  copayments.  Copayments  apply  to  days 
of  care  not  services. 

These  releases  incorporated  the  changes  that  occurred  in  the 
second  notice  of  proposed  rulemaking,  instituting  a  policy  that 
had  not  yet  been  formally  adopted  by  the  Department  and,  in 
effect,   amending  an  emergency   rule  without  rulemaking. 

These  releases  on  copayments  are  "rules"  within  the  definition 
of  Section  3.09  of  the  Illinois  Administrative  Procedure  Act. 
Each  is  an  agency  statement  of  general  applicability  that 
prescribes  policy.  Section  5(a)  of  the  Illinois  Administrative 
Procedure  Act  states  that  prior  to  the  adoption,  amendment  or 
repeal  of  any  rule,  each  agency  shall  accomplish  the  actions 
required  by  Sections  5.01,  5.02  or  5.03,  whichever  is 
applicable.  Section  5.01  on  general  rulemaking  is  applicable  to 
this  proposed  rulemaking.  Section  5.01  details  the  notice 
requirements  and  procedures  which  are  mandatory  prior  to  the 
adoption  of  a  proposed  rule.  Section  5.01(c)  of  the  Act 
provides  that  after  the  expiration  of  the  second  45  day  notice 
period,     after    notification     from    the    Joint    Committee    that     no 
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objection  will  be  issued,  or  after  response  by  the  agency  to  a 
statement  of  objections,  whichever  is  applicable,  the  agency 
shall  file  a  certified  copy  of  the  rule  which  shall  be  published 
in  the  Illinois  Register.  Section  5.01(c)  specifically  states  that 
any  rule  adopted  under  that  section  is  effective  upon  filing, 
unless  a  later  date  is  required  by  statute  or  is  specified  in  the 
rule. 

In  changing  the  policy  that  was  originally  promulgated  in  the 
emergency  rulemaking,  the  Department  has  failed  to  comply 
with  the  procedural  and  filing  requirements  of  Section  5.01  of 
the  Illinois  Administrative  Procedure  Act.  That  this  policy 
change  is  currently  the  subject  of  proposed  rulemaking  is 
immaterial.  The  Department  was  without  statutory  authority  to 
prematurely  institute  the  policy  change  without  compliance  with 
the   Illinois  Administrative  Procedure  Act. 

One  of  the  criteria  for  the  Joint  Committee's  review  of 
proposed  rulemaking  is  whether  it  complies  with  Section  5.01  of 
the  Act.  The  policy  embodied  in  this  proposed  rulemaking  was 
adopted  without  compliance  with  Section  5.01  ot  the  Act. 
Therefore,  the  Joint  Committee  objects  to  Section  140.350, 
"Copayments"  of  the  proposed  rules  of  the  Illinois  Department 
of  Public  Aid,  because  the  Department  has  failed  to  comply 
with  the  requirements  of  Section  5.01  of  the  Illinois 
Administrative  Procedure  Act  before  implementing  the  policy 
described   in  the  proposed   rulemaking. 

Date  Agency   Response  Received:      July  6,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      July   15,    1983 

Effective   Date:      July   5,    1983 

Rights    and    Responsibilities    --    Child    Care    and    Transportation    (89     III. 
Adm.    Code  102.84) 

Initial   Publication  in    Illinois   Register:    April   1,    1983 

Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  5.01(a)  of  the  IAPA  requires  that  the  text  of  the 
proposed  rulemaking  contain  "the  old  and  new  materials  of  a 
proposed  amendment"  and  "a  complete  description  of  the 
subjects  and  issues  involved."  Section  160.900  of  the 
Secretary  of  State's  Rules  on  Rules  requires  that  the 
Department     provide    a     full     description     of    the     subjects     and 
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issues  involved  in  the  rulemaking,  and  that  if  a  proposal  is  an 
amendment  to  a  rule,  that  the  full  text  of  the  existing  rule  be 
provided  with  language  being  deleted  indicated  by  strike-outs 
and   language  being  added  underlined. 

This  rulemaking  was  proposed  on  April  1,  1983  as  an 
amendment  lo  Section  102.84.  At  that  time,  the  Department's 
policies  concerning  payment  for  child  care  to  allow  AFDC  and 
AABD  recipients  to  attend  appeal  hearings  were  contained  in 
Rule  7.03.  There  was  no  Section  102.84.  The  Department 
failed  to  indicate  that  this  rulemaking  is  an  amendment  to  part 
of  Rule  7.03  in  the  Summary  and  Purpose  of  the  Notice  ana 
failed  to  indicate  this  by  printing  and  then  striking-out  the 
rule  number  in  the  text  of  the  rule. 

Additionally,  paragraph  (b)  is  new  language.  Paragraph  (b) 
provides  "The  appellant  must  request  the  payment  no  later 
than  30  days  after  the  hearing."  The  Department  did  not 
indicate  that  this  is  new  language  either  by  making  a  statement 
to  that  effect  in  the  notice,  or  by  underlining  it  in  the  text  of 
the   rule,   as  is  required. 

The  Department  explained  that  when  the  amendment  to  Section 
102.84  was  proposed.  Rule  7.03  had  been  submitted  for 
codification,  and  the  Department  thought  it  would  be  codified 
(in  pertinent  part  as  Section  102.84)  by  April  1,  1983,  the 
date  when  this  rulemaking  was  proposed.  Instead  Rule  7.03 
was  not  codified  until  April  15,  1983.  Its  failure  to  indicate 
that  paragraph  (b)  is  new  language  in  the  notice  and  text  was 
simply  an  error. 

The  failure  of  the  Department  to  follow  the  statutory 
requirements  is  more  than  a  technical  violation.  It  goes  to  the 
very  heart  of  the  public  notice  provisions  of  the   IAPA. 

The  notice  of  proposed  rulemaking  failed  to  comply  with 
Section  5.01(a)  of  the  Illinois  Administrative  Procedure  Act  and 
Section  160.900  of  the  Secretary  of  State's  Rules  on  Rules. 
Because  the  source  of  the  rule  is  not  indicated  and  the 
additional  new  language  was  not  marked,  it  cannot  be  expected 
that  someone  who  is  not  extremely  familiar  with  the 
Department's  rules  could  find  the  original  rule  and  discern  the 
changes  made  to  the  original  rule  so  that  he  could  submit 
comment.  Therefore,  the  Joint  Committee  objects  to  proposed 
Section   102.84. 

Date  Agency    Response   Received:      July   5,    1983 

Nature  of  Agency   Response:    Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in   the   Illinois   Register:      July   15,    1983 

Effective   Date:      July   1,    1983 
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Reimbursement   For   Hospital   Outpatient  and    Clinic   Services    (89    III.    Adm. 
Code  140.117  and   140.118) 

Initial   Publication  in   Illinois   Register:   April   1,    1983 

Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

The  proposed  rulemaking  establishes  the  outpatient  and 
organized  clinic  services  for  two  groups  of  recipients.      Section 

140.117  deals  with  MAG  (Medical  Assistance  -  Grant)  and 
MANG     (Medical     Assistance    -     No    Grant)     recipients.       Section 

140.118  deals  with  GA  (General  Assistance)  and  AMI  (Aid  to 
the  Medically  Indigent)  recipients.  Both  sections  are  identical 
in  substance  and   language. 

Subsection  (b)  of  each  section  concerns  the  reimbursement  for 
outpatient  and  organized  clinic  services*  provided  on  or  after 
July   1,    1983.      Paragraph   (2)   of  each   states  in  part: 

Reimbursement  levels  shall  be  at  the  lower  of 
the  hospital's  usual  and  customary  charge  to 
the  public  or  the  Department's  statewide 
maximum  reimbursement  screens.  Hospitals 
will  be  required  to  bill  the  Department 
utilizing  those  specific  service  Codes  and 
client  coverage  policies  which  apply  to  the 
service  in  question  and  which  are  used  by 
non-hospital  providers  who  bill  on  a  fee  for 
services  or  other  basis  for  such  services. 

The  reimbursement  screens  to  which  the  Department  refers  are 
rates  that  the  Department  has  set  for  certain  procedures. 
These  screens  are  calculated  from  information  on  the  statewide 
charges  for  these  procedures.  The  screens  are  on  a  computer 
program  at  the  Department.  The  position  of  the  Department  is 
that,  since  the  number  of  individual  screens  is  so  great,  it  is 
impractical  to  include  the  listing  of  screens  in  the  rules  of  the 
Department  and  have  the  screens  subject  to  the  rulemaking 
requirements  of  the  Illinois  Administrative  Procedure  Act 
whenever  a  change  in  the  screens  occurs.  The  Department 
further  contends  that  the  filing  of  these  screens  is 
unnecessary,  because  any  provider  can  get  information  on  any 
screen  by  simply  phoning  the  Department.  The  maximum 
reimbursement  screens  are  generally  less  than  the  usual  and 
customary  charges   to  the  public. 

Section  5(a)  of  the  IAPA  requires  an  agency  to  complete  the 
appropriate  rulemaking  procedures  prior  to  the  adoption  or 
amendment  of  any  rule.  The  maximum  reimbursement  screens 
would    appear    to    constitute    "rules"    as    defined    in    Section    3.09 
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of  the  IAPA,  because  each  is  an  agency  statement  of  general 
applicability  that  implements  Departmental  policy.  Because  the 
proposed  sections  do  not  include  the  maximum  reimbursement 
screens,  the  sections  are  not  being  adopted  in  accordance  with 
Section  5(a)  of  the  IAPA.  The  Department's  procedure  of 
mailing  the  rates  to  providers,  or  supplying  the  rates  by 
phone  rather  than  adopting  them  as  rules  also  avoids 
legislative  review,  a  primary  element  of  the  IAPA.  Therefore, 
the  Joint  Committee  objects  to  proposed  Section  140.117(b)(2) 
and  proposed  Section  140.118(b)(2)  of  these  rulemaking 
proposals  by  the  Department  of  Public  Aid. 

Date  Agency   Response  Received:      July  6,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Vvithdraw 

Publication  as  Adopted   in  the   Illinois  Register:      July  15,    1983 

Effective   Date:      July   5,    1983 

Reimbursement   For   Hospital   Outpatient  and    Clinic   Services    (89    III.    Adm. 
Code   140.117   and   140.118) 

Initial   Publication  in   Illinois  Register:    April   1,    1983 

Date  Second   Notice  Received:     May   17,    1983 

Joint  Committee  Objection:    June  14,    1983 

Specific  Objection: 

The  proposed  rulemaking  establishes  the  outpatient  and 
organized  clinic  services  for  two  groups  of   recipients.      Section 

140.117  deals  with  MAC  (Medical  Assistance  -  Grant)  and 
MANG     (Medical     Assistance    -     No    Grant)     recipients.       Section 

140.118  deals  with  GA  (General  Assistance)  and  AMI  (Aid  to 
the  Medically  Indigent)  recipients.  Both  sections  are  identical 
in  substance  and   language. 

Paragraph  (3)  of  each  subsection  (b)  deals  with  certain 
reimbursements  to  be  made  by  the  Department.  This 
paragraph  states  in  part: 

Additional  fee  codes  will  be  established  for 
procedures  which  would  be  expected  to  be 
performed  only  in  a  hospital  setting,  and  for 
which  no  current  fee  codes  exist.  The 
reimbursement  level  may  be  set  for  some  or 
all  of  these  fee  codes  at  the  lower  of  the 
hospital's  actual  charges  or  the  Department's 
average  payment  for  those  services  in  effect 
March   4,    1983. 
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The  Department  has  not  yet  assembled  a  complete  listing  of 
procedures  to  which  this  rule  will  apply,  nor  has  it  calculated 
the  average  payment  for  all  procedures  to  which  the  rule  will 
apply.  The  fee  codes  are  the  service  codes  which  the 
hospitals  will  have  to  use  in  billing  the  Department  under 
paragraph  (2)  of  subsection  (b)  of  each  section.  As  indicated 
by  the  rule,  these  service  codes  have  not  been  established  yet 
either. 

The  position  of  the  Department  is  that  the  listing  of  all  these 
items  in  a  rule  would  be  impractical  due  to  the  length  of  the 
material  involved.  The  Department  will  send  out  the  listing  of 
surgical  procedures  to  the  hospitals,  an  action  which  the 
Department  claims  will  make  it  unnecessary  to  put  them  in  the 
rule.  The  Department  also  contends  that  its  policy  of 
supplying  information  on  a  particular  average  payment  upon 
the  request  of  the  provider  of  service  eliminates  the  necessity 
of  filing  these  rates  as  rules. 

Section  5(a)  of  the  IAPA  requires  an  agency  to  complete  the 
appropriate  rulemaking  procedures  prior  to  the  adoption  or 
amendment  of  any  rule.  The  surgical  procedures  and 
reimbursement  levels  fit  the  definition  of  a  "rule"  under 
Section  3.09  of  the  IAPA,  in  that  each  would  be  an  agency 
statement  of  general  applicability  which  prescribes  policy. 
Because  the  proposed  Sections  140.117(b)(3)  and  140.118(b)(3) 
do  not  include  the  Department's  surgical  procedures  ana 
reimbursement  levels,  these  sections  are  not  being  adopted  in 
compliance  with  the  IAPA.  The  Department's  procedure  of 
mailing  the  rates  to  providers,  or  supplying  the  rates  by 
phone  rather  than  adopting  them  as  rules  also  avoids 
legislative  review,  a  primary  element  of  the  IAPA.  Therefore, 
the  Joint  Committee  objects  to  the  proposed  Section 
140.117(b)(3)    and    140.118(b)(3). 

Date  Agency   Response   Received:      July   6,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      July   15,    1983 

Effective  Date:      July  5,    1983 

Reimbursement   For   Hospital   Outpatient  and    Clinic   Services    (89    111.    Adm. 
Code  140.117   and   140.1187 

Initial   Publication   in   Illinois  Register:    April   1,    1983 

Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 
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Section  140.117(c)  and  140.118(c)  of  the  proposed  rules  of  the 
Department  of  Public  Aid  set  payment  limits  for  certain  renal 
dialysis  services.      Each  subsection  states: 

Payment  for  outpatient  renal  dialysis 
services,  provided  in  the  outpatient  renal 
dialysis  department  of  the  hospital,  in  a 
satellite  unit  or  through  a  home  dialysis 
program,  shall  be  made  at  the  Department's 
standard  all-inclusive  rate,  not  to  exceed  the 
Medicare  rate. 

The  Department  stated  that  there  is  one  rate  for  each  level  of 
service  (e.g.,  outpatient)  for  dialysis,  and  that  these  rates 
are  contained  in  the  hospital   handbook. 

There  are  federal  limits  for  the  outpatient  and  the  satellite 
units.  The  Department  calculates  these  rates,  which  vary 
from  service  level  to  service  level,  on  the  basis  of  the 
federally  imposed  limits.  The  rate  paid  by  the  Department 
would  never  exceed  the  Medicare  rate. 

The  Department  stated  that,  while  it  would  be  willing  to  amend 
the  rule  to  give  a  more  explicit  explanation  of  the  calculation 
of  the  rates,  it  saw  no  need  to  include  the  actual  dollar  figure 
for  the  reimbursements.  It  contends  that  since  the 
reimbursement  figures  are  contained  in  the  hospital  handbook, 
it  is  unnecessary  to  file  them  as  rules. 

Section  5(a)  of  the  IAPA  requires  an  agency  to  complete  the 
appropriate  rulemaking  procedures  prior  to  the  adoption  or 
amendment  of  any  rule.  The  actual  rates  which  the 
Department  pays  for  renal  dialysis  services  would  appear  to  be 
a  rule  under  the  definition  of  Section  3.09  of  the  IAPA, 
because  each  rate  is  an  agency  statement  of  general 
applicability  which  prescribes  policy.  Because  the  proposed 
Section  140.117(c)  and  140.118(c)  do  not  include  the  rates  paid 
for  dialysis  service,  these  sections  are  not  being  adopted  in 
accordance  with  the  IAPA.  Therefore,  the  Joint  Committee 
objects  to  proposed  Sections  140.117(c)   and   140.118(c). 

Date  Agency   Response  Received:      July  6,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      July  15,    1983 

Effective   Date:      July  5,    1983 

Medical    Assistance    Programs    -    Covered    Services    (II)    (89    III.    Adm.    Code 
140.2,    140.3,    140.4,    and   140.5]" 

Initial    Publication   in    Illinois   Register:    April    1,    1983 
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Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  5-5  of  the  Public  Aid  Code  states  that  " [t]he  Illinois 
Department,  by  rule,  may  distinguish  and  classify  the  medical 
services  to  be  provided  in  accordance  with  the  classes  of 
persons  designated  in  Section  5-2."  Section  5-2  designates 
five  distinct  eligibility  groups,   including: 

2.  Persons  otherwise  eligible  for  basic 
maintenance  under  Articles  III  and  IV  but 
who  fail  to  qualify  thereunder  on  the  basis 
of  need,  and  who  have  insufficient  income 
and  resources  to  meet  the  costs  of  necessary 
medical  care. 

Article  III  provides  for  cash  assistance  to  the  Aged,  Blind, 
and  Disabled  (AABD),  and  Article  IV  provides  for  the  Aid  to 
Families  with  Dependent  Children  (AFDC).  Section  5-2(2), 
then,  provides  that  one  class  of  persons  eligible  for  medical 
assistance  is  the  group  of  persons  who  would  qualify  for  AABD 
or  AFDC  but  for  their  income,  and  who  can't  afford  necessary 
medical  care.  These  individuals  are  referred  to  as  the 
"medically  needy"  under  Federal  law;  as  they  receive  medical 
assistance  but  no  cash  errant,  they  are  designated  in  the 
Department's  rules  as  AABD-MANC  and  AFDC-MANG 
recipients. 

Section  5-5  authorizes  the  Department  to  distinguish  services 
provided  to  AABD-  and  AFDC-MANG  recipients  from  those 
provided  to  other  classes  of  eligible  recipients  under  Section 
5-2.  However,  the  Department  has  further  broken  down  the 
AABD-  and  AFDC-MANG  group.  Section  140.4  describes 
services  to  be  covered  for  AFDC-MANG  adults.  The  services 
available  to  this  sub-group  are  considerably  less  in  scope  than 
those  provided  to  the  other  AFDC-  and  AABD-MANG  recipients 
in  Section   140.3. 

When  asked  to  cite  its  statutory  authority  to  make 
classifications  beyond  those  listed  in  Section  5-5,  the 
Department  explained  that  it  could  establish  such  a 
classification  on  the  basis  of  Section  5-2(3)  which  provides 
that  medical  assistance  shall  be  available  to  "[p]ersons  who 
would  otherwise  qualify  for  Aid  to  the  Medically  Indigent  under 
Article  VII."  The  Department  stated  that  this  provision 
authorizes  them  to  establish  the  classifications  of  AFDC-MANG 
adult  or  any  other  classifications  it  deems  necessary. 

However,  Section  5-2(3)  creates  a  distinct  classification  of 
medical      assistance      recipients;         it      would      not      operate      to 
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authorize  the  Department  to  create  subclassifications  of  the 
other  eligibility  groups. 

The  Department  further  argued  that,  since  Section  5-2 
provides  for  medical  assistance  to  any  of  the  classes  of 
persons  listed  thereunder  in  respect  to  whom  a  plan  for 
coverage  has  been  submitted  to  and  approved  by  the 
Governor,  it  could  establish  any  subclassifications  of  the 
groups  listed  in  Section  5-2.  It  is  a  well-accepted  rule  of 
statutory  construction  that  the  inclusion  of  one  excludes 
others.  Thus,  Section  5-5  not  only  allows  the  Department  to 
distinguish  services  among  the  five  eligibility  classifications  of 
Section  5-2,  it  also  works  to  prohibit  further  subclassifications 
of  groups  within  the  eligibility  groups  of  Section   5-2. 

Section  140.4  provides  a  different  level  of  services  to  the 
group  of  AFDC-MANG  adults  as  there  is  available  to  other 
recipients  in  the  same  eligibility  classification  of  Section  5-2 
and  does  so  in  violation  of  the  implicit  prohibition  of  Section 
5-5. 

Therefore  the  Joint  Committee  objects  to  Section  140.4 
"Covered  Medical  Services  Under  AFDC-MANG"  for  recipients 
who  are  adults. 

Date  Agency   Response   Received:      June  20,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      July   15,    1983 

Effective  Date:      July   1,    1983 

Medical   Assistance    Programs   -    Covered   Services    (ll)    (89    111.    Adm.    Code 
140.2,    140.3,    140.4,   and   140. TJ 

Initial   Publication  in   Illinois  Register:    April   1,    1983 

Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  140.2  lists  the  medical  services  covered  for  recipients 
of  financial  assistance  under  the  Department's  AABD  (Aid  to 
the  Aged,  Blind  and  Disabled),  AFDC  (Aid  to  Families  with 
Dependent  Children),  or  Refugee/ Repatriate  programs, 
recipients  of  medical  assistance  only  under  the  AABD  program 
(AABD-MANG),  and  recipients  of  medical  assistance  only  under 
the  AFDC  program   (AFDC-MANG)    who  are  children. 
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Section  5.01(a)  of  the  IAPA  requires  that  the  text  of  the 
proposed  rulemaking  contain  "the  old  and  new  materials  of  a 
proposed  amendment"  and  "a  complete  description  of  the 
subjects  and  issues  involved."  Section  160.900  of  the 
Secretary  of  State's  Rules  on  Rules  requires  that  if  a  proposal 
is  an  amendment  to  a  rule,  that  the  full  text  of  the  existing 
rule  be  provided  with  language  being  deleted  indicated  by 
strike-outs  and  language  being  added  underlined.  The 
purpose  of  those  requirements  is  to  make  it  clear  to  the  public 
what  material  in  any  rule  is  being  amended,  and  to  alert  the 
public  to  all  changes  in  the  rules. 

Several  changes  were  made  in  the  rule  by  virtue  of  the 
proposed  rulemaking,  and  most  were  properly  pointed  by 
following  the  underlining/deleting  process  and  explaining  the 
changes  in  the  "Summary  and  Purpose"  of  proposed 
rulemaking.  However,  one  very  important  change  in  the 
coverage  — the  fact  that  the  service  "hospital  emergency  room 
visits"  is  being  limited  to  care  for  the  "alleviation  of  severe 
pain  or  for  immediate  diagnosis  and/or  treatment  of  conditions 
or  injuries  which  might  result  in  disability  or  death  if  there  is 
not  immediate  treatment"  —  was  not  pointed  out  either  in  the 
"Summary  and  Purpose"  statement,  or  by  appropriate 
underlining. 

The  Department  stated  that  the  failure  to  properly  underline 
the  appropriate  provision  and  state  in  the  notice  that  this 
change  was  being   made  was  simply  error. 

The  failure  of  the  Department  to  follow  the  statutory 
requirements  is  more  than  a  technical  violation.  It  goes  to  the 
very  heart  of  the  public  notice  provisions  of  the   IAPA. 

The  notice  of  proposed  rulemaking  failed  to  comply  with 
Section  5.01(a)  of  the  Illinois  Administrative  Procedure  Act  and 
Section  160.900  of  the  Secretary  of  State's  Rules  on  Rules. 
Because  the  source  of  the  rule  is  not  indicated  and  the 
additional  new  language  was  not  marked,  it  cannot  be  expected 
that  someone  who  is  not  extremely  familiar  with  the 
Department's  rules  could  find  the  original  rule  and  discern  the 
changes  made  to  the  original  rule  so  that  he  could  submit 
comment.  Therefore,  the  Joint  Committee  objects  to  proposed 
Section   140.2. 

Date  Agency   Response  Received:     June  20,    1983 

Nature     of     Agency     Response:       Modified,     but     Failed     to     Remedy 
Objection 

Publication  as  Adopted   in  the   Illinois  Register:      July   15,    1983 

Effective  Date:      July  1,    1983 
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Meciical    Assistance    Programs   -    Covered    Services    (!)    (89    III.    Adm.    Code 
140.2,    UP. 3,    140.4,   and   140.5T  ; 

Initial   Publication  in   Illinois   Register:   April   1,    1983 

Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  5-5  of  the  Public  Aid  Code  states  that  " [tjhe  Illinois 
Department,  by  rule,  may  distinguish  and  classify  the  medical 
services  to  be  provided  in  accordance  with  the  classes  of 
persons  designated  in  Section  5-2."  Section  5-2  designates 
five  distinct  eligibility  groups,    including: 

2.  Persons  otherwise  eligible  for  basic 
maintenance  under  Articles  III  and  IV  but 
who  fail  to  qualify  thereunder  on  the  basis 
of  need,  and  who  have  insufficient  income 
and  resources  to  meet  the  costs  of  necessary 
medical  care. 

Article  III  provides  for  cash  assistance  to  the  Aged,  Blind, 
and  Disabled  (AABD),  and  Article  IV  provides  for  the  Aid  to 
Families  with  Dependent  Children  (AFDC).  Section  5-2(2), 
then,  provides  that  one  class  of  persons  eligible  for  medical 
assistance  is  the  group  of  persons  who  would  qualify  for  AABD 
or  AFDC  but  for  their  income,  and  who  can't  afford  necessary 
medical  care.  These  individuals  are  referred  to  as  the 
"medically  needy"  under  Federal  law;  as  they  receive  medical 
assistance  but  no  cash  grant,  they  are  designated  in  the 
Department's  rules  as  AABD-MANG  and  AFDC-MANG 
recipients. 

Section  5-5  authorizes  the  Department  to  distinguish  services 
provided  to  AABD-  and  AFDC-MANG  recipients  from  those 
provided  to  other  classes  of  eligible  recipients  under  Section 
5-2.  however,  the  Department  has  further  broken  down  the 
A"A~BD-  and  AFDC-MANG  group.  Section  140.4  of  the  proposed 
rules  describes  services  to  be  covered  for  AFDC-MANG  adults. 
The  services  available  to  this  sub-group  are  considerably  less 
in  scope  than  those  provided  to  the  other  AFDC-  and 
AABD-MANG   recipients  in  Section   140.3. 

When  asked  to  cite  its  statutory  authority  to  make 
classifications  beyond  those  listed  in  Section  5-5,  the 
Department  explained  that  it  could  establish  such  a 
classification  on  the  basis  of  Section  5-2(3)  which  provides 
that  medical  assistance  shall  be  available  to  "[pjersons  who 
would  otherwise  qualify  for  Aid  to  the  Medically  Indigent  under 
Article     VII."       The     Department     stated     thai     this     provision 
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authorizes  them  to  establish  the  classifications  of  AFDC-MANG 
adult  or  any  other  classifications  it  deems  necessary. 

However,     Section     5-2(3)     creates    a  distinct    classification    of 

medical      assistance      recipients;         it  would      not      operate      to 

authorize  the  Department  to  create  subclassifications  of  the 
other  eligibility  groups. 

The  Department  further  argued  that,  since  Section  5-2 
provides  for  medical  assistance  to  any  of  the  classes  of 
persons  listed  thereunder  in  respect  to  whom  a  plan  for 
coverage  has  been  submitted  to  and  approved  by  the 
Governor,  it  could  establish  any  subclassifications  of  the 
groups  listed  in  Section  5-2.  It  is  a  well-accepted  rule  of 
statutory  construction,  however,  that  the  inclusion  of  one 
excludes  others.  Thus,  Section  5-5  not  only  allows  the 
Department  to  distinguish  services  among  the  five  eligibility 
classifications  of  Section  5-2,  it  also  works  to  prohibit  further 
subclassifications  of  groups  within  the  eligibility  groups  of 
Section  5-2. 

Section  140.4  provides  a  different  level  of  services  to  the 
group  of  AFDC-MANG  adults  as  there  is  available  to  other 
recipients  in  the  same  eligibility  classification  of  Section  5-2 
and  dees  so  in  violation  of  the  implicit  prohibition  of  Section 
5-5. 

Therefore  the  Joint  Committee  objects  to  Section  140.4 
"Covered  Medical  Services  Under  AFDC-MANG"  for  recipients 
who  are  adults. 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Failed  to  Respond 

Publication    as    Adopted     in    the    Illinois    Register:       Withdrawn,     Not 
Adopted 

Effective  Date:      None 

Medical   Assistance   —    No   Grant   —    FY    '84    Funding    For    Persons   Over    17 
(89    III.    Adm.    Code  120.300) 

Initial   Publication   in   Illinois  Register:    April   1,    1983 

Date  Second   Notice  Received:      May   18,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  5-5  of  the  Public  Aid  Code  states  that  "[t]he  Illinois 
Department,  by  rule,  may  distinguish  and  classify  the  medical 
services    to    be     provided     in     accordance    with     the    classes    of 
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persons  designated  in  Section  5-2."  Section  5-2  designates 
five  distinct  eligibility  groups,    including: 

2.  Persons  otherwise  eligible  for  basic 
maintenance  under  Articles  III  and  IV  but 
who  fail  to  qualify  thereunder  on  the  basis 
of  need,  and  who  have  insufficient  income 
and  resources  to  meet  the  costs  of  necessary 
medical  care. 

Article  III  provides  for  cash  assistance  to  the  Aged,  Blind, 
and  Disabled  (AABD),  and  Article  IV  provides  for  the  Aid  to 
Families  with  Dependent  Children  (AFDC).  Section  5-2(2), 
then,  provides  that  one  class  of  persons  eligible  for  medical 
assistance  is  the  group  of  persons  who  would  qualify  for  AABD 
or  AFDC  but  for  their  income,  and  who  can't  afford  necessary 
medical  care.  These  individuals  are  referred  to  as  the 
"medically  needy"  under  Federal  law;  as  they  receive  medical 
assistance  but  no  cash  cjrant,  they  are  designated  in  the 
Department's  rules  as  AABD-MANG  and  AFDC-MANC 
recipients. 

Section  5-5  authorizes  the  DegajrlLment  to  distinguish  services 
provided  to  AABD-  and  AFDC-MANG  recipients  from  those 
provided  to  other  classes  of  eligible  recipients  under  Section 
5-2.  However,  the  Department  has  further  broken  down  the 
AABD-  and  AFDC-MANG  group.  Section  120.300  provides  that 
services  will  not  be  provided  during  FY  '84  for  AFDC-MANG 
adults  who  are  not  pregnant.  The  services  available  to  this 
sub-group  are  considerably  less  in  scope  than  those  provided 
to  the  other  AFDC-  and  AABD-MANG   recipients. 

When  asked  to  cite  its  statutory  authority  to  make 
classifications  beyond  those  listed  in  Section  5-5,  the 
Department  explained  that  it  could  establish  such  a 
classification  on  the  basis  of  Section  5-2(3)  which  provides 
that  medical  assistance  shall  be  available  to  "[p]ersons  who 
would  otherwise  qualify  for  Aid  to  the  Medically  Indigent  under 
Article  VII."  The  Department  stated  that  this  provision 
authorizes  them  to  establish  the  classifications  of  AFDC-MANG 
adult  or  any  other  classifications  it  deems  necessary. 

However,     Section     5-2(3)     creates     a  distinct    classification     of 

medical      assistance      recipients;         it  would      not      operate      to 

authorize  the  Department  to  create  subclassifications  of  the 
other  eligibility  groups. 

The  Department  further  argued  that,  since  Section  5-2 
provides  for  medical  assistance  to  any  of  the  classes  of 
persons  listed  thereunder  in  respect  to  whom  a  plan  for 
coverage  has  been  submitted  to  and  approved  by  the 
Governor,  it  could  establish  any  subclassifications  of  the 
groups  listed  in  Section  5-2.  It  is  a  well-accepted  rule  of 
statutory     construction     that     the     inclusion     of     one     excludes 
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others.  Thus,  Section  5-5  not  only  allows  the  Department  to 
distinguish  services  among  the  five  eligibility  classifications  of 
S"ection  5-2,  it  also  works  to  prohibit  further  subclassifications 
of  groups  within  the  eligibility  groups  of  Section  5-2. 

Section  120.300  provides  a  different  level  of  services  to  the 
group  of  AFDC-MANG  adults  as  there  is  available  to  other 
recipients  in  the  same  eligibility  classification  of  Section  5-2 
and  does  so  in  violation  of  the  implicit  prohibition  of  Section 
5-5. 

Therefore  the  Joint  Committee  objects  to  Section  120.300 
"Funding   for  Persons  Over  17   During   Fiscal   Year  1984." 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Failed  to  Respond 

Publication    as    Adopted    in    the     Illinois     Register:       Withdrawn,     Not 
Adopted 

Effective  Date:      None 


Medical  Assistance  -   No  Grant  -  Age   (89   III.   Adm.    Code  120.302) 

Initial   Publication  in   Illinois   Register:    April   1,    1983 

Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

The  Aid  to  Families  with  Dependent  Children  -  Medical 
Assistance  -  No  Grant  program  provides  medical  assistance  to 
persons  who  would  otherwise  qualify  for  AFDC  cash  grants  but 
do  not  qualify  on  the  basis  of  need. 

The  Department  is  amending  Section  120.312  to  state  that,  to 
be  considered  a  child  under  the  AFDC-MANG  program,  a 
person  must  be  under  the  age  of  18  or  18  and  a  full  time  high 
school  student  (or  equivalent  level)  who  will  finish  school 
before  reaching  age  19.  Presently,  the  rule  states  that,  to  be 
considered  a  child  under  the  AFDC-MANG  program,  the 
individual  must  be  under  the  age  of  21  .  The  effect  of  this 
amendment  is  that  19  and  20  year  olds  who  are  otherwise 
eligible  for  medical  assistance  as  dependent  children  will  no 
longer  be  eligible  to  receive  medical  assistance  unless  they 
qualify  under  eligibility  requirements  for  AFDC-MANG  adult 
recipients  as  stated  in  Section  120.390.  Such  recipients  must 
either  be  the  "caretaker  relative"  of  the  assistance  unit,  the 
spouse    of    caretaker    relative    under    the    restrictions    stated    in 
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the  Section  120.390,  or  another  essential  relative  whose 
presence  is  necessary  for  the  care  of  an  eligible  child. 

The  Department  stated  that  this  change  was  being  made  in 
response  to  the  enactment  of  Section  2172  of  Public  Law  97-35, 
"The  Omnibus  Budget  Reconciliation  Act,"  effective  August  13, 
1981.  Section  2172  amended  the  Social  Security  Act  to  state 
that  medical  assistance  shall  be  provided  to  persons  who  are 
"under  the  age  of  21,  or,  at  the  option  of  the  State,  under 
the  age  of  20,  19,  or  18  as  the  State  may  choose."  [emphasis 
added) 

Section  5-2  of  the  Public  Aid  Code  states  that  medical 
assistance  shall  be  available  to  persons  otherwise  eligible  under 
Article  IV,  "Aid  to  Families  with  Dependent  Children,"  but  who 
fail  to  qualify  on  the  basis  of  the  financial  requirements. 
Article  IV,  Section  4-1.1  states  that,  to  be  included  as  a  child 
under  the  AFDC  program,  a  person  must  be  under  the  age  of 
18,  or  18  or  over  but  under  21  if  in  full-time  school 
attendance.  The  State  has  not  amended  Article  IV  in  response 
to  the  option  extended  under  Federal  law  to  adopt  a  more 
restrictive  child  age  eligibility  requirement  for  medical 
assistance. 

House  Bill  207,  designed  to  revise  the  Public  Aid  Code, 
proposes  to  amend  the  section  of  the  Code  concerning  child 
age  eligibility  requirements  to  adopt  the  federal  definition  of  a 
dependent  child. 

However,  because  House  Bill  207  has  not  become  law  and 
because  the  Federal  authority  on  which  the  Department  relies 
is  permissive  rather  than  mandatory,  the  Joint  Committee 
objects  to  this  rulemaking  on  the  grounds  that  it  imposes  more 
restrictive  age  eligibility  requirements  for  the  AFDC-MANG 
program  than  are  authorized  by  Sections  5-5  and  4-1.1  of  the 
Illinois  Public  Aid  Code. 

Date  Agency   Response  Received:      July  5,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      July  15,    1983 

Effective   Date:      July   5,    1983 

Buageting    (AABD)    (89    III.    Adm.    Code   113.101    -   104,    110,    114  -   118,    304 
and   305) 

Initial   Publication   in    Illinois  Register:      April   8,    1983 

Date  Second   Notice   Received:      June  1,    1983 

Joint  Committee  Objection:    July    12,    1983 
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Specific  Objection: 

The  function  of  the  Joint  Committee,  as  stated  in  Section 
7.04(1)  of  the  Illinois  Administrative  Procedure  Act,  is  "the 
promotion  of  adequate  and  proper  rules  by  agencies,  and  an 
understanding  on  the  part  of  the  public  respecting  such 
rules."  For  the  purpose  of  carrying  out  that  function,  the 
Joint  Committee's  Operational  Rules  provide  that  one  of  the 
criteria  for  reviewing  proposed  rules  is  whether  "the  language 
of  the  rules  [is]  simple  and  clear,  so  that  the  rules  can  be 
understood  by  the  persons  and  groups  they  will  affect." 

The  rules  proposed  in  this  rulemaking  affect  the  recipients  of 
benefits  under  the  Aid  to  the  Aged,  Blind  and  Disabled 
program,  and  are  for  the  purpose  of  explaining  what  income  of 
a  recipient  is  to  be  considered  in  determining  the  amount  (if 
any)  that  the  recipient  will  receive.  Unfortunately,  much  of 
the  proposed  rulemaking  is  so  confusing  that  it  is  highly 
unlikely  that  most  of  the  prospective  recipients  will  understand 
the  rule. 

Proposed  Section  113.303   provides: 

a)  All  AABD  recipients  shall  have  income 
budgeted  on  a   retrospective  basis. 

b)  Eligibility  for  AABD  is  first  determined 
on  a  prospective  basis  for  all  eligibility 
factors.  If  eligible  on  this  prospective 
basis,  the  actual  amount  of  benefits  the 
unit  is  entitled  to  receive  shall  be 
determined  by  budgeting  income 
retrospectively.  At  intake,  however, 
income  shall  be  budgeted  prospectively 
for  two  months  before  beginning 
retrospective  budgeting  in  the  third 
month. 

c)  The  budget  month  is  the  calendar  month 
from  which  the  Department  uses  income 
to  determine  the  amount  of  assistance 
the  unit  is  entitled  to  receive.  The 
payment  month  is  the  calendar  month 
which  the  assistance  grant  covers.  The 
payment  month  is  the  second  calendar 
month  following  the  budget  month. 

Proposed  Seciion  113.102   provides: 

a)  The  unearned  income  received  or 
expected  to  be  received  during  a  thirty 
day  period  commencing  with  the  day  of 
application  shall  be  considered  in  the 
determination  of  eligibility. 
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b)  If  the  client  is  eligible,  the  amount  of 
his  initial  prorated  entitlement  period 
(IPE)  grant  shall  be  based  on  the 
income  which  the  client  expects  to 
receive  during  the  IPE  period. 

c)  If  the  IPE  period  is  less  than  60  days, 
the  amount  of  the  first  grant  shall  be 
based  on  the  income  which  the  client 
expects  to  receive  during  the  first 
payment  month  following  the   IPE  period. 

d)  If  the  IPE  period  is  60  days  or  more, 
the  amount  of  the  first  regular  grant 
shall  be  based  on  the  income  which  the 
client  receives  or  expects  to  receive 
during  the  corresponding  budget 
month. 

e)  For  the  months  following  the  IPE  and 
first  regular  grant,  the  amount  of  the 
grant  shall  be  based  on  the  amount  of 
income  received  during  the 
corresponding   budget  month. 


Proposed  Section  113.304  provides: 

a)  The  budget  month  and  payment  month 
are  determined  on  a  calendar  basis  for 
all  AABD  cases.  The  payment  month  is 
the  calendar  month  in  which  the 
assistance  unit  receives  the  assistance 
grant.  The  budget  month  is  the  second 
calendar  month  preceding  the  payment 
month. 

Proposed  Section  113.114  provides: 

a)  The  earned  income  received  or  expected 
to  be  received  during  a  thirty  day 
period  commencing  with  the  day  of 
application  shall  be  considered  in  the 
determination  of  eligibility. 

b)  If  the  client  is  eligible,  the  amount  of 
his  initial  prorated  entitlement  period 
(IPE)  grant  shall  be  based  on  the 
income  which  the  client  expects  to 
receive  during  the   IPE  period. 

c)  If  the  IPE  period  is  less  than  60  days, 
the  amount  of  the  first  grant  shall  be 
based    on    the    income    which    the    client 
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expects     to      receive     during     the     first 
payment  month  following  the   IPE  period. 

d)  If  the  IPE  period  is  60  days  or  more, 
the  amount  of  the  first  regular  grant 
shall  be  based  on  the  income  which  the 
client  receives  or  expects  to  receive 
during  the  corresponding  budget 
month. 

e)  For  the  months  following  the  IPE  and 
first  regular  grant,  the  amount  of  the 
grant  shall  be  based  on  the  amount  of 
income  received  during  the 
corresponding  budget  month. 


While  some  concepts  are  complex  and  incapable  ot  simple 
explanation,  it  appears  that  the  Department  could  draft  the 
above  rules  in  a  manner,  and  using  terminology,  which  would 
be  much  easier  to  understand  by  the  people  for  whom  the 
rules  are  written. 

Accordingly,  the  Joint  Committee  objects  to  Sections  113.102, 
113.114,  113.303,  and  113.304  because  the  rules  are  not  simple 
and  clear,  so  that  the  rules  can  be  understood  by  the  persons 
and  groups  they  will   affect. 

Date  Agency   Response  Received:      July  21,    1 963 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      August  5,    1983 

Effective  Date:      August  1,    1983 

Budgeting    (AAbD)    (89    111.    Adm.    Code   113.101    -   104,    110,    114   -   118,    304 
and  305) 

Initial   Publication  in   Illinois  Register:      April   8,    1983 

Date  Second   Notice  Received:      June  1,    1983 

Joint  Committee  Objection:   July   12,    1983 

Specific  Objection: 

Section  113.104  states,  "If  a  recipient  reports  and  verifies  that 
unearned  income  has  ended  income  received  during  all  budget 
months  will  be  used  to  determine  the  grant  in  all 
corresponding   payment  months."      (emphasis  added) 

Section  113.118  states  "If  a  recipient  reports  and  verifies  that 
employment     has     ended,     income     received     during     all     Budget 
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months  will  be  used  to  determine  the  grant  in  all 
corresponding   payment  months."      (emphasis  added) 

When  asked  to  clarify  the  meaning  of  these  sections,  the 
Department  explained  that  verification  of  termination  o1 
employment  or  unearned  income  could  be  established  by  a 
written  notice  or  statement  from  the  employer  indicating 
employment  has  ended,  or  a  notice  from  Social  Security  or  a 
pension  plan  that  income  has  terminated.  The  Department  was 
then  asked  if  it  would  clarify  what  would  constitute  verification 
in  the  rule.  The  Department  stated  that  it  would  not  because 
it  felt  it  was  not  necessary  to  clarify,  in  the  rule,  how 
verification  will   be  made. 

The  method  required  to  be  used  by  recipients  to  "verify"  that 
unearned  income  or  employment  has  terminated  is  a  policy  of 
the  Department,  which  is  properly  included  in  the  rules  so 
that  those  affected  can  fully  understand  the  obligation  imposed 
on  them.  Since  the  Department  has  refused  to  include  this 
policy,   the  Joint  Committee  objects. 

Date  Agency   Response  Received:      July  21,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      August  5,   1983 

Effective  Date:      August  1,    1983 

Medical     Payment     (89      111.     Adm.      Code     140.3,     140.4,     140.5,      140.380, 

140.680,   and   140.83QT 

[Emergency] 

Initial   Publication   in   Illinois   Register:   July  15,    1983 

Joint  Committee  Objection:    August  18,    1983 

Specific  Objection: 

Individuals  who  would  otherwise  be  eligible  for  an  Aid  to 
Families  with  Dependent  Children  (AFDC)  grant  but  who  fail  to 
meet  the  financial  eligibility  requirements  are  eligible  for 
medical  assistance  under  Article  V  of  the  Public  Aid  Code  if 
they  do  not  have  sufficient  income  and  resources  to  meet  the 
costs  of  their  medically  necessary  care.  These  individuals  are 
among  those  referred  to  in  Federal  law  as  the  "medically 
needy"  and  are  serviced  under  the  Department's  Aid  to 
Families  with  Dependent  Children  -  Medical  Assistance  -  No 
Grant  (AFDC  -  MANG)  program.  Federal  statute  requires  that 
if  the  State  provides  medical  assistance  to  the  medically  needy, 
the  State  plan  must  provide  medical  assistance  to  "any  group 
or  groups  of  individuals  .  .  .  described  in  42  USCA 
1396d(a)(i)."     (42     USCA     1396(a)  (10)  (ii) )       These     groups     are 
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referred  to  as  "medically  needy  groups."  Of  these  groups, 
there  are  three  medically  needy  groups  into  which  AFDC  - 
MANG  recipients  may  be  classified:  individuals  under  the  age 
of  21  (or,  at  State  option,  20,  19  or  18),  caretaker  relatives 
and  pregnant  women.  Federal  regulation  42  CFR  440.240 
requires  that  the  services  available  to  the  individuals  of~a 
medically  needy  group  be  equal   in  amount,   duration  and  scope. 

Formerly,  Section  140.3  listed  the  services  available  to 
"AFDC-MANG  children"  and  Section  140.4  listed  the  services 
available  to  "AFDC-MANG  adults."  With  this  rulemaking. 
Section  140.3  now  applies  to  AFDC-MANG  recipients  who  are 
under  the  age  of  18  or  recipients  of  any  age  who  arc  pregnant 
and  Section  140.4  applies  to  non-pregnant  AFDC-MANG 
recipients  over  the  age  of  17.  Under  the  Department's 
program,  18  year  olds  who  are  full-time  high  school  seniors 
may  qualify  for  AFDC-MANG  as  dependent  children.  These  18 
year  olds  used  to  receive  the  services  listed  in  Section  140.3 
as  dependent  children,  but  now  receive  the  lesser  amount  of 
services  listed  in  Section  140.4  as  recipients  over  the  age  of 
17.  Because  these  18  year  olds  are  dependent  children  and 
are  not  either  pregnant  or  caretake  relatives,  they  must 
belong  to  the  medically  needy  group  "under  the  age  of  21  (6"77 
at  State  option,  20,  19  or  18)."  Clearly,  it  is  a  violation  of 
Section  440.240  of  the  Federal  regulations  for  the  Department 
to  be  making  available  services  of  a  lesser  scope  to  18  year  old 
dependent  children  than  are  available  to  the  other  members  of 
the  medically  needy  group  to  which  they  belong. 

The  Department  cited  paragraph  (b)  of  42  CFR  435.308  as  its 
authority  for  offering  a  differing  set  of  services  to  18  year  old 
dependent  children  than  to  others  in  the  medically  needy 
group.  This  paragraph  states  that  the  Department  may  cover 
all  eligible  individuals  under  the  age  of  21  (or,  at  State 
option,  20,  19,  or  18)  or  "reasonable  classifications"  of  that 
group.  The  Department  stated  that  it  covers  all  eligible 
recipients  who  are  unaer  age  18  and  certain  18  year  olds  and 
that  it  is  making  what  it  considers  a  "reasonable 
classification,"  one  based  on  age,  by  isolating  the  18  year  olds 
from  those  under  age  18  and  offering  them  a  different  set  of 
services. 

However,  paragraph  (b)  deals  with  the  question  of  who  is 
covered  -  not  with  the  scope  of  services  available  to  covered 
individuals.  It  does  not  give  the  agency  the  authority  to 
subclassify  this  medically  needy  group  for  the  purpose  of 
providing  varying  coverage.  The  Department  has  chosen  to 
make  eligible  for  Medicaid  all  individuals  under  age  18  and 
certain  18  year  olds,  and  according  to  the  Federal  regulation 
concerning  the  comparability  of  the  services  offered  to 
members  of  a  medically  needy  group  (42  CFR  440.240)  the  same 
extent  of  services  are  to  be  offered  to  all  individuals  in  the 
medically  needy  group. 
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The  Department's  interpretation  of  paragraph  (b)  also  appears 
inappropriate  because,  even  if  this  paragraph  did  allow  the 
Department  to  make  "reasonable  classifications"  within  the 
category  of  "individuals  under  age  21  (or,  at  State  option,  20, 
19,  or  18)"  and  offer  different  levels  of  services  to  the 
various  groups,  a  classification  based  on  age  is  not  consistent 
with  the  type  of  reasonable  classification  contemplated  by  this 
paragraph.  This  medically  needy  group  is  defined  on  the 
basis  of  age.  If  the  Department  could  subclassify  this 
category  on  the  basis  of  age,  the  definition  of  the  category 
would  be  meaningless.  Furthermore,  examples  of  "reasonable 
classifications"  are  provided  following  paragraph  (b):  they 
are  individuals  in  public  and  private  foster  homes  or 
institutions,  individuals  in  adoptions  subsidized  in  full  or  in 
part  by  a  public  agency,  individuals  in  intermediate  care 
facilities  and  intermediate  care  facilities  for  the  mentally 
retarded,  and  individuals  receiving  active  treatment  as 
inpatients  in  a  psychiatric  facility.  These  examples  work  to 
define  the  term  "reasonable  classifications";  a  classification 
based  on  age  seems  inconsistent  with  the  intended  types  of 
classifications. 

Therefore,  the  Joint  Committee  objects  to  Sections  140.3  and 
140.4  of  the  Department  of  Public  Aid's  rules  because  they 
provide  a  different  level  of  services  to  AFDC  -  MANG 
recipients  under  the  age  of  18  than  to  18  year  old  AFDC  - 
MANG  recipients  who  are  dependent  children  in  violation  of  42 
CFR   440.240. 

Date  Agency   Response  Received:      September  29,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Effective  Date:      July  5,    1983 

Medical   Payments  -  Point  Count  Guidelines 

Initial   Publication   in   Illinois   Register:   May   13,    1983 

Date  Second   Notice  Received:      August  1,   1983 

Joint  Committee  Objection:    September  Tl ,    1983 

Specific  Objection: 

Section  5-5. 6a  of  the  Public  Aid  Code  (III.  Rev.  Stat.  1981, 
ch.  23,  par.  5-5. 6a)  states  that  the  cost  elements  of  payments 
to  nursing  facilities  which  were  promulgated  and  effective  on 
June  30,  1981  "shall  be  null  and  void  on  July  1,  1982."  New 
elements  were  to  have  been  promulgated  on  July  1,  1982.  One 
of  these  cost  elements,  patient  services,  includes  nursing 
services,  and  its  cost  is  to  be  determined  by  taking  into 
account   the   actual   costs   incurred   by   the   facility    based   on   the 
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rate  of  utilization  of  the  services  as  derived  from  an 
assessment  of  patient  needs.    (kL  ,   15-1. 1(d),    5-5. 5(a)(2)) 

On  June  30,  1981  the  Department  had  in  effect  a  "point  count" 
system  for  determining  reimbursement  for  nursing  services. 
This  system  assessed  patients'  needs  by  allocating  points  to 
the  individual  patient  according  to  whether  or  how  well  he/she 
can  perform  specified  tasks.  This  system  was  used  for 
reimbursing  aM  of  the  types  of  skilled  and  intermediate  care 
facilities,  which  include  Skilled  Nursing  Facilities  (SNF)  and 
Intermediate  Care  Facilities  (ICF)  for  geriatric  patients, 
Intermediate  Care  Facilities  for  the  Mentally  Retarded  (ICF/MR) 
and  Skilled   Nursing   Facilities  for  Pediatrics   (SNF/PED). 

On  April  30,  1982,  the  Department  adopted  a  new  nursing 
services  assessment  system  for  SNF's  and  ICF's  for  geriatric 
patients  (6,  III.  Reg.  5947,  effective  April  30,  1982).  It  is 
called  the  "patient  assessment"  system.  However,  the  point 
count  system  is  still  being  used  for  ICF/MR's  and  SNF/PED's, 
and  the  rules  for  this  system  are  being  amended  in  this 
rulemaking.  The  Department  was  questioned  as  to  why  it  had 
not  replaced  the  point  count  system  for  ICF/MR's  and 
SNF/PED's  as  apparently   required  by  Section  5-5. 6a. 

The  Department  stated  that  the  amendment  to  Section  5-5. 6a  of 
the  Code,  which  made  the  systems  used  prior  to  June  30,  1981 
void,  was  only  intended  to  make  void  the  use  of  the  point 
count  system  for  ICF  and  SNF  facilities  for  geriatric  and  not 
the  use  of  this  system  for  ICF/MR  and  SNF/PED  facilities. 
The  Department  explained  that  there  were  many  problems  with 
the  point  count  system  for  geriatric  patients,  including 
problems  with  a  multiple  regression  provision  and  linking  the 
system  to  facility  staffing  needs.  At  the  same  time  the 
amendment  to  the  Code  was  passed,  a  point  count  tool  for 
SNF/PED's  and  ICF/MR's  was  being  worked  out.  The 
Department  stated  that  the  point  count  tool  for  geriatric 
facilities  was  greatly  criticized,  but  the  tool  for  use  in 
reimbursing   SNF/PED's  and    ICF/MR's  was  not. 

The  Department's  argument  notwithstanding,  SNF/PED's  and 
ICF/MR's  are  simply  specialized  skilled  nursing  and 
intermediate  care  facilities  respectively.  There  is  absolutely 
no  statutory  indication  that  the  operation  of  Section  5-5. 6a  was 
to  extend  only  to  certain  types  of  nursing  facilities.  In  fact 
Section  5-5. 6a  voided  all  conditions  of  payment  for  skilled 
nursing  and  intermediate  care  services  and  all  standards  and 
cost  elements  of  payment  to  nursing  facilities.  The  legislative 
intent  seems  to  have  been  for  the  Department  to  simply  start 
over  with  respect  to  its  reimbursement  methodology  for  all 
nursing  facilities.  Therefore,  the  Joint  Committee  objects  to 
these  amendments  to  a  system  that  was  void  on  July  1,  1982 
under  Section   5-5. 6a  of  the  Public  Aid  Code. 

Date  Agency   Response   Received:      December  27,    1983 
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Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the   Illinois   Register:      Pending 
Effective  Date:      Pending 

Medical   Payments  -   Point  Count  Guidelines 

Initial   Publication  in   Illinois  Register:   May  13,    1983 

Date  Second  Notice  Received:      August  1,    1983 

Joint  Committee  Objection:    September  22,   1983 

Specific  Objection: 

The  Department  uses  a  "point  count"  system  for  determining 
the  amount  of  the  reimbursement  that  a  Skilled  Nursing  Facility 
for  Pediatrics  (SNF/PED)  or  Intermediate  Care  Facility  for  the 
Mentally  Retarded  (ICF/MR)  will  receive  for  services  provided 
to  eligible  clients.  The  point  count  system  assesses  a  patient's 
needs  by  allocating  points  to  the  individuals  according  to 
whether  or  how  well   he/she  can   perform  specified  tasks. 

Section  140.860(h)  provides  that,  if  a  facility's  actual  staffing 
level  is  below  what  is  "indicated  in  the  point  counts,"  the 
Department  may  refer  the  facility  to  the  Department  of  Public 
Health  for  a  determination  as  to  the  necessity  of  an  inspection 
to  determine  the  quality  of  care,  or  may  itself  conduct  an 
inspection  and  point  count  determination  of  residents.  If  the 
findings  of  such  actions  indicate  that  minimally  adequate  care 
is  being  provided  but  that  facility  staffing  was  at  least  10 
percent  below  the  staffing  levels  necessary  to  provide  the 
services  reflected  in  the  point  count,  the  Department  may, 
under  Section  140.860(i)  reduce  the  reimbursement  rate  and 
recover  amounts  paid   previously. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  states 
that  "[e]ach  rule  which  implements  a  discretionary  power  to  be 
exercised  by  an  agency  shall  include  the  standards  by  which 
the  agency  shall  exercise  the  power."  When  asked  to  explain 
in  its  rules  how  the  Department  converts  the  average  point 
count  into  the  number  of  staffing  hours  needed,  the 
Department  offered  only  to  include  the  following  language  in 
Section   140.860(h): 

the  points  are  derived  from  a  formula  that 
multiplies  the  level  of  staff  (1.0  for  a 
nurse's  aid,  1.1  for  a  trained  aid,  1.5  for  a 
licensed  practical  nurse  and  1.9  for  a 
registered  nurse),  times  the  number  of  staff 
needed  to  perform  the  procedure,  times  the 
frequency    the    procedure    is    conducted    in    a 
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30  day  month,  times  the  number  of  minutes 
each  procedure  takes,  times  the  staff  to 
patient  ratio. 

However,  this  does  not  appear  to  be  an  adequate  explanation 
of  the  standards  used  by  the  Department  to  determine  whether 
or  not  there  is  adequate  staffing  to  perform  the  tasks  as 
indicated  by  the  point  counts.  The  offered  language  still  does 
not  explain  the  Department's  determination  of  the  number  of 
staff  needed,  the  number  of  minutes  required  for  each 
procedure  or  the  staff  to  patient  ratio,  nor  does  it  explain  how 
the  points  are  ultimately  "derived"  from  the  formula.  Such 
information  is  clearly  a  necessary  part  of  the  standards  used 
by  the  Department  to  determine  what  staffing  level  is 
necessary. 

Because  the  Department  has  not  provided  adequate  standards 
for  determining  the  number  of  staff  hours  needed  to  perform 
the  services  represented  by  the  SNF/PED  and  ICF/MR's 
average  point  count  in  violation  of  Section  4.02  of  the  1APA, 
the  Joint  Committee  objects  to  Section  140.860(h)  of  the 
Department  of  Public  Aid's   rules. 

Date  Agency   Response  Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      Pending 

Effective  Date:      Pending 

Medical   Payments  -   Point  Count  Guidelines 

Initial   Publication   in   Illinois  Register:   May  13,    1983 

Date  Second   Notice  Received:      August  1,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

The  Department  of  Public  Aid,  in  determining  the  amount  of 
reimbursement  to  pay  to  Skilled  Nursing  Facilities  for 
Pediatrics  (SNF/PED)  and  Intermediate  Care  Facilities 
(iCF/MR)  conducts  an  analysis  of  whether  or  not  the  facility's 
staffing  is  adequate  to  provide  the  services  to  eligible 
recipients  for  which  the  facilities  are  seeking  reimbursement. 
Section  140.860(h)  provides  that,  if  a  facility's  staffing  level  is 
below  that  needed  to  provide  the  services  for  which  the 
facility  is  seeking  reimbursement,  the  Department  may  refer 
the  facility  to  the  Department  of  Public  Health,  which  will 
determine  if  adequate  care  is  being  given,  conduct  a  facility 
investigation    to    determine    the    source    and    magnitude    of    the 
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discrepancy,  and/or  target  the  facility  for  a  possible  audit  and 
investigation  by  the  Department. 

As  Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
requires  each  rule  which  implements  a  discretionary  power  to 
be  exercised  by  an  agency  to  include  the  standards  by  which 
the  agency  shall  exercise  the  power,  the  Department  was  asked 
to  explain  when  it  would  take  which  action  and  to  include 
standards. 

The  Department  explained  that  it  always  refers  the  facility  to 
the  Department  of  Public  Health.  It  also  might  conduct  an 
investigation,  target  the  facility  for  a  possible  audit  by  the 
Department  or  do  nothing.  The  Department  would  not  provide 
the  criteria  it  uses  in  determining  which  of  these  actions  it  will 
take,  stating  that  it  was  not  obligated  to  provide  such 
standards.  The  Department  stated  that  it  believes  that  it  is 
only  required  to  include  in  its  rules  the  actions  it  might  take, 
and  it  is  not  required  to  commit  itself  to  when  it  will  take 
which  action. 

Clearly,  the  choice  of  whether  or  not  to  investigate  a  facility 
and  the  choice  of  methods  to  be  used  is  a  discretionary  power 
which  the  agency  is  exercising.  As  such,  the  Department  is 
required  by  Section  4.02  to  include  the  criteria  used  in 
determining  which  action   it  will  take. 

Section  140. 680  (i)  explains  that  it  a  facility,  through  one  of 
the  methods  described  above,  is  found  to  have  minimally 
adequate  care  but  the  staffing  was  "at  least  10  percent  below 
the  staffing  level  needed,  the  Department  "may"  reduce  the 
facility's  rate  of  payment  and  recover  amounts  paid  previously. 
When  asked  for  clarification  concerning  when  the  Department 
will  reduce  the  rate  and  recover  payments,  the  Department 
stated  that  it  would  explain  when  it  takes  these  actions  by 
stating  in  the  rules  that  if  the  "facility  staffing  level  was  at 
least  two  standard  deviations  below  the  staffing  level  necessary 
to  provide  the  services"  as  determined  by  the  Department,  the 
rate  will  be  reduced  and  the  Department  will  recover  amounts 
previously  paid,  and  the  Department  "may  also  reduce  the  rate 
if  the  discrepancy  is  less  than  two  standards  deviations." 
This  explanation  clearly  does  not  provide  the  needed 
standards,  because  the  Department  provided  a  standard  and 
then  stated  that  it  will  make  exceptions  to  the  standard 
without  explaining  when  those  exceptions  will   be  made. 

The  Joint  Committee  objects  to  Section  140.680(h)  and 
140.680(i)  because  the  Department  has  not  provided  the 
criteria  it  uses  in  determining  what  action  it  will  take  in 
investigating  a  facility  whose  staffing  is  below  that  which  the 
Department  determines  is  needed  in  light  of  the  service  being 
provided  and  the  criteria  used  to  determine  whether  or  not  the 
Department  will  reduce  the  payment  rate  and  recover  amounts 
previously    paid    to    facilities    with     inadequate    staffing,     as     is 
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required  by  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act. 

Date  Agency   Response   Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      Pending 

Effective  Date:      Pending 

Medical   Payments  -   Point  Count  Guidelines 

Initial   Publication  in   Illinois   Register:   May  13,    1983 

Date  Second   Notice  Received:      August  1,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

Section   140.860(h)    states  in  part: 

The  Department  intends  to  compare  the 
staffing  data  to  the  amount  of  nursing  time 
required,  based  on  the  point  counts,  to  meet 
the  services  provided  to  the  residents.  If 
the  staffing  reports  show  a  discrepancy 
between  actual  statewide  staffing  and  the 
staffing  in  the  point  counts,  reimbursement 
may  be  correspondingly  changed  to 
accurately  reflect  available  staffing. 

The  Department  was  asked  to  explain  how  it  would  determine 
actual  statewide  staffing  and  how  it  would  determine  whether 
and  how  much  to  change  reimbursement. 

Paragraph  (g)  of  the  same  section  requires  that  Skilled 
Nursing  Facilities  for  Pediatrics  (SNF/PED)  and  Intermediate 
Care  Facilities  for  the  Mentally  Retarded  (ICF/MR)  submit 
staffing  reports  to  the  Department.  The  Department  explained 
that  the  aggregate  staffing  data  contained  in  the  staffing 
reports  of  the  facilities  throughout  the  State  are  compared  to 
the  staffing  which  the  Department  determines  is  necessary  to 
provide  the  services  provided  to  Medicaid  recipients.  The 
Department  makes  this  determination  using  a  formula  which  is 
based  on  the  numerical  "point  counts"  which  are  assigned  to 
the  services  being  proviced.  The  formula  translates  the  point 
count  values  and  additional  data  into  the  staffing  hours 
needed.  The  determination  of  the  reimbursement  rate  of  a 
facility  is  based  on  the  point  counts  of  the  services  provided 
to  an  individual  and  the  costs  of  the  facility. 
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The  Department  further  explained  that  the  language  in 
question  means  that,  if  the  Department's  method  of  determining 
the  staffing  needed,  as  reflected  in  the  point  counts,  differs 
from  actual  staffing  throughout  the  State,  it  may  adjust  its 
reimbursement  policies  for  facilities  which  have  staffing  levels 
below  those  indicated  as  being  needed  through  the 
Department's  point  count  formula.  The  Department  stated  that 
it  is  including  this  provision  because  its  formula  for 
determining  the  staffing  level  indicated  by  the  point  count  may 
not  be  accurate. 

The  function  of  the  Joint  Committee,  as  stated  in  Section 
7.04(1)  of  the  Illinois  Administrative  Procedure  Act,  is  "the 
promotion  of  adequate  and  proper  rules  by  agencies,  and  an 
understanding  on  the  part  of  the  public  respecting  the  rules." 
For  the  purpose  of  carrying  out  that  function,  Section 
220.900(b)(3)  of  the  Joint  Committee's  Operational  Rules 
provides  that  one  of  the  criteria  for  reviewing  proposed  rules 
is  whether  "the  language  of  the  rules  [is]  simple  and  clear,  so 
that  the  rules  can  be  understood  by  persons  and  groups  they 
will  affect."  It  is  readily  apparent  that  the  first  two 
sentences  of  paragraph  (h)  do  not  simply  and  clearly  state  the 
Department's  policy.  In  fact,  one  cannot  tell  whether  the 
change  in  reimbursement  refers  to  a  change  in  a  given 
facility's  reimbursement  or  the  level  of  reimbursement 
statewide. 

Furthermore,  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act  requires  that  "le]ach  rule  which  implements  a 
discretionary  power  to  be  exercised  by  an  agency  shall  include 
the  standards  by  which  the  agency  shall  exercise  the  power." 
The  Department  has  not  explained  how  it  will  decide  whether 
to  change  the  reimbursement  or  how  much  it  will  change  the 
reimbursement  if  its  formula  is  inaccurate.  Clearly  this  lack  of 
standards  by  which  the  Department  exercises  discretion  in  this 
case  is  a  violation  of  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act. 

The  Joint  Committee  objects  to  Section  140.860(h)  because  this 
provision  is  unclear  and  the  Department  has  not  provided  the 
standards  it  uses  in  making  the  decision  of  whether  or  not  to 
adjust  the  reimbursement  rate  of  SNF/PED  and  ICF/MR 
facilities. 

Date  Agency   Response  Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      Pending 

Effective   Date:      Pending 
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Medical   Payments  -   Point  Count  Guidelines 

Initial   Publication   in   Illinois   Register:   May   13,    1983 

Date  Second   Notice  Received:      August  1,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

This  proposed  rulemaking  contains  the  rules  for  the  "point 
count"  system  through  which  Skilled  Nursing  Facilities  for 
Pediatrics  (SNF/PED)  and  Intermediate  Care  Facilities  for  the 
Developmentally  Disabled  (ICF/MR)  are  reimbursed  for  services 
provided  to  Medicaid  recipients.  Point  counts  consist  of  a 
certain  number  of  points  assignee  to  a  particular  service  which 
is  rendered  to  a  patient.  The  facilities'  median  point  count  is 
then  converted  into  a   reimbursement  rate. 

Initially,  the  Department  did  not  provide  the  standards  it  uses 
for  converting  the  median  point  count  into  the  reimbursement 
rate.  Pursuant  to  the  request  from  staff  that  this  formula  be 
provided,   the  Department  submitted  the  following: 

Section  140.855       Statewide   Rates 

a)  The  nursing  rate  for  ICF/MR,  SLC 
and  SNF/PED  facilities  is 
determined  by  adding  the  statewide 
median  base  rate  to  the  value  per 
point  multiplied  by  the  individual 
facility's  number  of  points. 

b)  The  median  base  rate  is  determined 
by  arraying  the  base  costs  of  each 
facility.  These  base  costs  are 
those  non  hands-on  care  costs, 
i.e.,  medical  director,  director  of 
nursing,  and  consultant  costs  for 
developmental  and  advisory 
functions.  The  median  base  cost 
is  updated  for  inflation  and 
becomes  the  median  base  rate. 

c)  The  value  per  point  is  determined 
by  arraying  each  facility's 
allowable  [sic]  costs  excluding  the 
base  costs  described  in  b)  above 
and  dividing  by  the  statewide 
median  number  of  points.  The 
result  is  the  value  per  point. 

The  Department  does  not  explain  its  use  of  the  term 
"arraying,"  how  the  median  base  cost  is  updated  for 
inflation,  or  what  is  done  following  the  arraying  of  the 
facilities'  allowable  costs  to  arrive  at  a  fiqure  which  can 
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be  divided  by  the  statewide  median  number  of  points. 
Overall,  this  proposed  section  is  not  an  adequate 
expression  of  the  standards  used  by  the  Department  to 
determine  the  rate  at  which  SNF/PED  and  ICF/MR 
facilities  are  to  be  reimbursed.  The  Joint  Committee 
objects  to  Section  140.855  because  the  standards  have  not 
been  provided. 

Date  Agency   Response  Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      Pending 

Effective  Date:      Pending 

Medical   Payments  -   Point  Count  Guidelines 

Initial   Publication  in   Illinois   Register:   May  13,    1983 

Date  Second   Notice  Received:      August  1,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

The  Department  has  proposed  this  rule  to  amend  the  procedure 
used  to  determine  the  reimbursement  of  Skilled  Nursing 
Facilities  for  Pediatrics  (SNF/PED)  and  Intermediate  Care 
Facilities  for  the  Mentally  Retarded  (ICF/MR)  for  services 
provided  to  Medicaid   recipients. 

The  Department  states  in  this  rulemaking  that  "[bjeginning 
July  1,  1983,  reimbursement  for  services  provided  during  a  six 
month  period  or  cycle  to  SNF/PED  or  ICF/MR  level  of  care 
Medicaid  recipients  occupying  a  SNF/PED  licensed  or  ICF/MR 
licensed  and  certified  bed  will  be  based  on  the  average  point 
count  of  Medicaid  residents  occupying  similarly  licensed  and 
certified  beds  in  the  facility." 

Currently,  an  eligible  recipient's  point  count(s)  during  a  one 
month  period  determines  the  rate  paid  to  the  facility  for 
nursing  services  rendered  to  the  recipient  during  that  time 
period.  With        this        rulemaking,        a        facility's        average 

reimbursement  rate  is  calculated,  and  that  rate  is  effective  for 
a  six  month  period.  As  indicated  above,  the  Department 
began  using  the  new  method  for  determining  the  rate  of 
reimbursement  for  facilities  and  the  practice  of  using  this  rate 
for  a  six  month  period  beginning  July  1,  1983,  prior  to  the 
adoption  of  this   rulemaking. 

Section  4(c)  of  the  Illinois  Administrative  Procedure  Act,  III. 
Rev.    Stat.    1981,    ch.    127,    par.    1004(c),    states   in   part: 
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No  agency  rule  is  valid  or  effective  against 
any  person  or  party,  nor  may  it  be  invoked 
by  the  agency  for  any  purpose,  until  it  has 
been  made  available  for  public  inspection  and 
filed  with  the  Secretary  of  State  as  required 
by  this  Act,    (emphasis  added) 

Also,  Section  5.01  of  the  Act  sets  out  the  procedures  for 
general  rulemaking,  and  it  is  applicable  to  this  proposed 
rulemaking.      Paragraph   (c)   of  Section  5.01    states  in  part: 

Each  rule  hereafter  adopted  under  this 
Section  is  effective  upon  filing,  unless  a 
later  date  is  required  by  statute  or  is 
specified   in  the  rule. 

This  section  clearly  provides  that  adopted  rules  are  to  be 
effective  no  sooner  than  the  date  of  their  filing.  The  statute 
says  nothing  concerning  the  retroactive  effectiveness  of  a 
rule,   which  would   be  the  result  of  this  proposed   rulemaking. 

The  Joint  Committee  objects  to  Section  140.860  of  the 
Department  of  Public  Aid's  rules  because  the  Department  has 
begun  using  the  reimbursement  procedure  contained  in  this 
rulemaking  prior  to  the  adoption  of  these  rules  in  violation  of 
Section  4(c)  and  Section  5.01(c)  of  the  Illinois  Administrative 
Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127,  pars.  1004(c) 
and   1005.01(c)). 

Date  Agency   Response  Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      Pending 

Effective  Date:      Pending 


Food  Stamps;    Food  Stamp  Simplified  Application   Demonstration   Project   (89 
III.   Adm.    Code  121  .987 

Initial   Publication  in    Illinois   Register:    July  1,    1983 

Date  Second   Notice   Received:      August  23,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

Section    121.98(a)    provides   that   "Those    Food    Stamp    households 

affected     will     be     all     Food     Stamp     Households     aU of     whose 

members  received  Aid  to  Families  with  Dependent  Children 
(AFDC)  benefits"  (Project  Households. )"  (emphasis  added) . 
Upon    questioning    by    staff,     however,     it    appeared    that    it    is 
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not,  in  fact,  necessary  for  all  members  of  the  household  to  be 
receiving  AFDC  benefits  to  be  a  project  household.  In 
addition  to  those  receiving  AFDC  benefits,  a  project  household 
apparently  may  include  individuals  who  are  receiving 
Supplemental  Security  Income  (SSI)  and/or  State  Supplemental 
Payments  (SSP)  for  blindness  or  disability.  These  individuals 
are  termed  "qualifying  members"  and  are  not  eligible  for  both 
SSI/SSP  benefits  and  AFDC  benefits. 

When  it  was  pointed  out  to  the  Department  that  the  language 
of  Section  121.98)a)  seemed  to  exclude  households  any  of 
whose  members  were  defined  as  a  "qualifying  member,"  the 
Department  representative  indicated  that  that  language  is 
indeed  accurate,  and  that  whether  or  not  a  qualifying  member 
is  present  in  the  household  affects  only  the  amount  available  to 
the  household.  However,  it  remains  unclear  how  the  household 
can  have  only  AFDC  recipients  and  yet  have  a  "qualifying 
member."  The  Department  was  unable  to  refer  to  any  section 
of  the  rules  which  clarified,  and  refused  to  otherwise  clarify 
the  confusion. 

The  Joint  Committee  objects  because  the  rule  fails  to  clearly 
and  simply  state  agency  policy. 

Date  Agency   Response  Received:      October  6,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      October  14,    1983 

Effective  Date:      October  4,    1983 

Food   Stamps;    Food   Stamp  Simplified  Application   Demonstration   Project   (89 
III.    Adm.    Code  121. 98T 

Initial   Publication  in   Illinois  Register:    July  1,    1983 

Date  Second   Notice  Received:      August  23,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

Section  121.98(d)  contains  the  standard  allotment  amounts  for 
Food  Stamps  for  pure  AFDC  Households.  The  allotment 
amounts   are    based    on    a    number   of   factors    set   out    in    Section 

112.252-254. 

The  Department  submitted  a  set  of  figures  for  the  standard 
allotment  amounts  in  the  first  notice  as  Section  121.98(d). 
The  first  notice  stated  that  these  allotment  amounts  were  not 
complete  and  were  not  final.  They  would  be  determined  in 
accordance    with    a    methodology    determined    by    the    Department 
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and  approved  by  the  U.S.  Department  of  Agriculture  but 
which  had  not  yet  been  finalized.  However,  the  Department 
submitted  a  different  set  of  figures  for  the  standard  allotment 
amounts  with  the  second  notice  but  stated  that  they  were  not 
to  be  considered  part  of  the  second  notice  text  of  the  rule  and 
refused  to  include  the  figures  in  the  rule.  The  Department 
stated  that  the  standard  allotment  amounts  in  both  the  first 
and  second  notice  have  been  sent  to  the  U.S.  Department  of 
Agriculture  and  neither  have  been  approved. 

The  Department  was  asked  if  the  figures  provided  with  the 
second  notice  would  be  the  figures  in  the  adopted  rule.  The 
Department  stated  that  the  figures  in  the  adopted  rule  would 
probably  be  different  than  those  with  the  second  notice  since 
the  U.S.  Department  of  Agriculture  had  not  yet  approved  the 
figures  for  the  allotment  amounts.  The  Department  further 
stated  that  if  and  when  the  USDA  grants  approval  of  the 
program,  the  Department  would  then  correct  the  figures  for 
the  allotment  amounts  in  the  adopted   rule. 

However,  Section  5.01(b)  of  the  Illinois  Administrative 
Procedure  Act  states  in  part  that  "After  the  commencement  of 
the  second  notice  period,  no  substantive  changes  may  be  made 
to  a  proposed  rulemaking  unless  it  is  made  in  response  to  an 
objection  or  suggestion  of  the  Joint  Committee." 

It  appears  the  Department  has  every  intention  of  violating 
Section  5.01(b)  of  the  IAPA  by  adjusting  the  figures  in  the 
adopted  version  of  the  rule. 

The  Joint  Committee  objects  to  Section  121.98(d)  of  the 
Department's  rules  because  the  figures  included  in  the  second 
notice  for  the  standard  allotment  amounts  are  not  the  figures 
which  the  Department  will   use  in  the  adopted   rule. 

Date  Agency   Response   Received:      October  6,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      October  14,    1983 

Effective  Date:      October  4,    1983 


Budgeting   Unearned   Income   (AFDC)    (89    III.    Adm.    Code  112.105   -  108) 
Initial   Publication  in   Illinois   Register:   April   8,    1983 
Date  Second   Notice  Received:      August  5,    1983 
Joint  Committee  Objection:    September  22,    1983 
Specific  Objection: 
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The  Joint  Committee  objects  .to  proposed  Section  112.106 
because  the  rule  is  not  stated  simply  and  clearly.  The 
function  of  the  Joint  Committee,  as  stated  in  Section  7.04(1)  of 
the  Illinois  Administrative  Procedure  Act,  is  "the  promotion  of 
adequate  and  proper  rules  by  agencies,  and  an  understanding 
on  the  part  of  the  public  respecting  the  rules."  For  the 
purpose  of  carrying  out  that  function,  Section  220.900(b)(3)  of 
the  Joint  Committee's  Operational  Rules  provides  that  one  of 
the  criteria  for  reviewing  proposed  rules  is  whether  "the 
language  of  the  rules  [is]  simple  and  clear,  so  that  the  rules 
can  be  understood  by   persons  and  groups  they  will  affect." 

Section  112.106  affects  the  recipients  of  benefits  under  the  Aid 
to  Families  with  Dependent  Children  (AFDC)  program,  and  is 
for  the  purpose  of  explaining  the  budgeting  of  unearned 
income  of  applicants  receiving  income  on  the  date  of  application 
and/or  date  of  decision.  Unfortunately,  much  of  the  proposed 
rulemaking  is  so  confusing  that  it  is  highly  unlikely  that  most 
of  the  prospective  recipients  will   understand  the  rule. 

Proposed  Section   112.106  provides: 

a)  The  unearned  income  received  or 
expected  to  be  received  during  a  thirty 
day  period  commencing  with  the  day  of 
application  shall  be  considered  in  the 
determination  of  eligibility. 

b)  If  the  client  is  eligible,  the  amount  of 
his  initial  prorated  entitlement  period 
(IPE)  grant  shall  be  based  on  the 
income  which  the  client  expects  to 
receive  during  the  IPE  period.  The 
IPE  period  is  the  period  of  time  from 
when  assistance  first  begins  to  the  time 
the  recipient  receives  the  first  regular 
grant. 

c)  If  the  IPE  period  is  less  than  60  days, 
the  amount  of  the  first  regular  grant 
shall  be  based  on  the  income  which  the 
client  expects  to  receive  during  the 
first  payment  month  following  the  IPE 
period. 

d)  If  the  IPE  period  is  60  days  or  more, 
the  amount  of  the  first  regular  grant 
shall  be  based  on  the  income  which  the 
client  receives  or  expects  to  receive 
during  the  corresponding  budget 
month. 

e)  For  the  months  following  the  IPE  and 
first    regular    grant,    the    amount    of    the 
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grant    shall    be    based    on    the    amount   of 
income  received  during  the 

corresponding   budget  month. 

The  Department  was  asked  to  explain  how  the  initial  prorated 
entitlement  (IPE)  period  grant  related  to  the  first  payment 
month,  first  regular  grant  month,  and  budget  month.  The 
Department  replied  that  these  relationships  were  already 
adequately  explained  in  the  rule  and  that  further  explanation 
was  not  needed.  The  Department  was  then  asked  to  explain 
the  relationship  in  simpler  terminology  in  order  to  be  more 
easily  understood.  The  Department  stated  that  the  rule 
explained  the  relationships  in  the  simplest  manner  possible. 
The  Department  further  stated  that  it  would  take  a  major 
rewrite  of  the  rule  to  make  it  any  simpler  and  that  it  is  not 
willing  to  do  so  at  this  time. 

Due  to  the  variance  in  length  of  the  IPE  period,  the 
Department  feels  that  the  rule  could  not  be  expressed  in 
simpler  terms.  However,  it  appears  that  the  Department  could 
draft  the  above  rule  in  such  a  manner  and  using  terminology 
which  would  be  much  easier  to  understand  by  the  people  for 
whom  the  rules  are  written. 

Therefore  the  Joint  Committee  objects  to  Section  112.106 
because  the  rule  is  not  simple  and  clear,  so  that  the  rules  can 
be  understood  by  the  persons  and  groups  they  will  affect. 

Date  Agency   Response   Received:      October  12,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      October  21,    1983 

Effective  Date:      October  7,    1983 


Budgeting   Unearned   Income   (AFDC)    (89   III.    Adm.    Code  112.105   -  108) 

Initial   Publication   in   Illinois  Register:    April   8,    1983 

Date  Second   Notice  Received:      August  5,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

Section  112.108  states,  "If  a  recipient  reports  and  verifies  that 
unearned  income  has  ended  income  received  during  all  budget 
months  will  be  used  to  determine  the  grant  in  all 
corresponding   payment  months." 

When  asked  how  a  recipient  could  verify  that  income  has 
ended,       the       Department       explained       that       verification       of 
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termination  of  unearned  income  could  be  established  by  a 
written  notice  or  statement  from  Social  Security  or  a  pension 
plan,  as  an  example,  that  income  has  ended.  In  addition,  the 
Department  stated  that  a  telephone  conversation  with  an 
employer  or  the  employer's  refusal  to  talk  with  the  Department 
could  be  considered  as  verification.  The  Department  was  then 
asked  if  it  would  include  in  the  rule  examples  of  sources  that 
would  be  acceptable  for  verification.  The  Department  refused 
to  include  examples  in  the  rule,  because  the  examples  have  a 
tendency  to  become  an  exclusive  list  of  what  will   be  accepted. 

The  method  required  by  recipients  to  "verify"  that  unearned 
income  has  terminated  is  a  policy  of  the  Department,  which 
should  be  properly  included  in  the  rules  so  that  those  affected 
can  fully  understand  the  obligation  imposed  on  them.  Since 
the  Department  has  refused  to  include  this  policy,  the  Joint 
Committee  objects. 

Date  Agency   Response  Received:      October  12,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      October  21,    1983 

Effective  Date:      October  7,    1983 

Illinois  Work  Experience  Program  -  Section  112.76;  Illinois  Work 
Experience  Program  Research  Project  -  Section  112.77  (89  III.  Adm.  Code 
112.76  and   112.77) 

Initial   Publication  in    Illinois  Register:    July  8,    1983 

Date  Second   Notice  Received:      September  7,    1983 

Joint  Committee  Objection:    October  26,    1983 

Specific  Objection: 

The  State  of  Illinois'  Aid  to  Families  with  Dependent  Children 
(AFDC)  program,  which  is  administered  by  the  Department  of 
Public  Aid  under  the  Illinois  Public  Aid  Code,  provides 
assistance  in  the  form  of  cash  grants,  medical  services,  and 
social  services  to  eligible  families  with  one  or  more  dependent 
children  (III.  Rev.  Stat.  1981,  ch.  23).  The  Federal 
government  provides  federal  financial  participation  (FFP)  for 
the  program  and  provides  the  standards  of  eligibility  for  the 
program,  except  that  participating  states  may  set  their  own 
standards  of  need  and   level   of  benefit. 

Federal  statute  and  regulations  concerning  eligibility  for  the 
AFDC  program  includes  requirements  concerning  participation 
in  various  work  programs,  which  the  states  may  operate  as  a 
condition    for    eligibility.       The    Federal    law    states    that    "lajny 
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State  which  chooses  to  do  so  may  establish  a  community  work 
experience  program  in  accordance  with  this  section.  The 
purpose  of  the  community  work  experience  program  is  to 
provide  experience  and  training  from  individuals  not  otherwise 
able  to  obtain  employment,  in  order  to  assist  them  to  move  into 
regular  employment."  (42  U.S.C.A.  609(a)  (1)  (Supp.  1982)) 
The  corresponding  Federal  regulations  contain  administration 
and  federal  financial  participation  regulations  and  specify  the 
sanctions  which  may  be  applied  if  AFDC  recipients  fail  to 
participate  in  the  program.    (42   C.F.K.    238) 

The  Department's  "Illinois  Work  Experience  Program"  has  the 
same  purpose  as  the  program  contained  in  the  Federal  statute. 
The  Department's  rules  for  IVVEP  are  nearly  identical  in  content 
and  structure  to  the  Federal  regulations  concerning  community 
work  experience  programs.  However,  the  Department  of  Public 
Aid's  requirements  are  inconsistent  with  the  Federal 
regulations  with  regard  to  the  reimbursement  of  participants 
for  necessary  expenses  and  the  Federal  requirement  that 
participants  not  be  assigned  to  projects  which  require  that 
they  travel  unreasonable  distances  from  homes  or  remain  away 
from  their  homes  overnight  without  their  consent. 

The  Department  readily  admits  that  its  program  is  not  in 
compliance  with  Federal  requirements.  The  Department  stated, 
however,  that  it  is  not  implementing  the  "optional  federal 
program"  but  rather,  it  is  implementing  its  own  program  under 
Section  9-6  of  the  Public  Aid  Code.  (III.  Rev.  Stat.  1981,  ch. 
23,  par.  9-6)  This  section  authorizes  the  Department  to 
"initiate,  promote  and  develop  job  search,  training  and  work 
programs  which  will  provide  employment  for  and  contribute  to 
the  training  and  experience  of  persons  receiving  aid  under," 
among  others,  the  Aid  to  Families  with  Dependent  Children 
program.  Further,  the  Department  cites  Section  4-1.10  of  the 
Code  as  its  authority  to  determine  the  sanctions  to  be  applied 
to  persons  not  accepting  assignment  to  programs  implemented 
under  Section  9-6.      (III.    Rev.    Stat.    1981,   ch.    23) 

Section  4-1.10  states  that  "this  section  is  only  operative  to  the 
extent  that  it  does  not  conflict  with  the  Federal  Social  Security 
Act,  or  any  other  federal  law  or  federal  regulation  governing 
the  receipt  of  federal  grants  for  aid  provided  under  the 
Article."  (Article  IV  "Aid  to  Families  with  Dependent  Children" 
of  the  Public  Aid  Code).  The  Department  contends  that  it  is 
implementing  a  State  work  program  and  not  the  Federal 
program,  is  not  requesting  Federal  funds  for  the 
administration  of  this  program  (which  would  be  available  if  it 
adhered  to  the  Federal  requirements)  and,  therefore,  is  not 
required  to  have  rules  consistent  with  the  Federal  law  and 
regulations. 

However,  as  a  sanction  for  non-cooperation  with  the  program, 
the  Department  is  planning  to  withhold  the  AFDC  benefits  — 
benefits  which  are,    in  part,   composed  of  Federal  grant  money. 
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Under  the  Federal  law,  states  are  not  permitted  to  withhold 
benefits  from  individuals  meeting  the  Federal  eligibility 
requirements.  The  United  States  Supreme  Court  ruled  that 
"federal  participation  in  state  AFDC  programs  is  conditioned  on 
the  State's  offering  benefits  to  aU  persons  who  are  eligible 
under  federal  standards,"  except  that  the  state  determines  who 
is  needy.  (emphasis  added)  The  state  may  only  exclude 
eligible  individuals  if  aid  is  made  optional  by  another  provision 
of  the  Federal  law.  Burns  v.  Alcala  420  U.S.  575,  95  S.Ct. 
1180,  43  L.Ed. 2d  469,  on  remand  514  F.2d  1002  (1975).  A 
community  work  experience  program  is  such  an  option  under 
which  the  state  may  exclude  individuals  as  a  sanction  for  not 
cooperating  with  the  program.  The  Department  cannot  create 
its  own  requirements  for  receiving  assistance;  if  it  opts  to 
have  a  work  experience  program,  that  program  must  be 
consistent  with  the  Federal   law  and   requirements. 

The  Joint  Committee  objects  to  Sections  112.76  and  112.77  of 
the  Department  of  Public  Aid's  rules  because  they  violate 
Federal  regulations  (45  C.F.R.  238)  and  Section  4-1.10  of  the 
Public  Aid   Code   (III.    Rev.    Stat.    1981,   ch.    23,    par   4-1.10). 

Date  Agency   Response   Received:      November  10,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      November  14,    1983 

Effective  Date:      November  9,    1983 

Budgeting  Earned  Income  of  Applicants  Employed  on  Date  of  Application 
and/or  Date  of  Decision  (AFDC)  and  Assets  (AFDC)  (89  III.  Adm.  Code 
112.150) 

Initial   Publication   in   Illinois  Register:      September  23,    1983 

Date  Second   Notice   Received:      November  10,    1983 

Joint  Committee  Objection:      December  15,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  the  proposed  amendments  to 
Section  112.150(b)  because,  by  requiring  consideration  of  the 
entire  value  of  certain  jointly  held  assets  in  the  determination 
of  financial  eligibility  for  Aid  to  Families  with  Dependent 
Children  (AFDC),  the  rule  violates  the  requirements  of  III. 
Rev.  Stat.  (1981),  ch.  23,  par.  4-1.6,  45  CFR  § 
233.20(a)(3)(ii)(d)(1982),    and   42    U:S.C.    §      602  (a)  (7)  (1982) . 

89  III.  Adm.  Code  112.50  requires  that  the  value  of 
non-exempt  assets  be  considered  in  determining  financial 
eligibility    for,     and    the    amount    of    cash    assistance    under    the 

174 


1983   STATEMENTS  OF  OBJECTION 
TO  PROPOSED  RULES 


Aid  to  Families  with  Dependent  Children  program  of  the 
Department  of  Public  Aid.  As  published  on  first  notice,  the 
proposed  rulemaking  added  a  new  paragraph  |.b)  which 
provided  that,  in  the  case  of  jointly  held  assets,  the  "entire 
equity  value"  of  the  asset  would  be  considered  unless  "the 
client  documents  that  he/she  owns  less  than  the  entire  value  of 
the  asset;  or  does  not  have  access  to  the  asset."  On  second 
notice  the  Department  of  Public  Aid  deleted  the  phrase,  "owns 
less  than  the  entire  value  of  the  asset."  The  effect  of  this 
would  be  to  consider  the  entire  equity  value  of  jointly  held 
assets,  no  matter  in  what  form  or  share  they  are  held,  unless 
the  client  can  document  no  access  to  the  asset.  The 
Department  has  agreed  to  include  language  explaining  what 
constitutes   "documentation." 

III.  Rev.  Stat.  (1981),  ch.  23,  par.  4-1.6,  provides  income 
and  other  resources  "available"  to  an  applicant  must  be 
insufficient  to  equal  the  grant  amount  established  by 
Department  regulation.  45  CFR  §  233.20(a)  (3)  (ii)  (1982) 
provides  that  in  establishing  financial  eligibility  only 
"resources  available  for  current  use  shall  be  considered;.  .  . 
resources  are  considered  available  both  when  actually  available 
and  when  the  applicant  has  a  legal  interest  in  a  liquidated  sum 
and  has  the  legal  ability  to  make  such  sums  available  for 
support  and  maintenance."  42  U.S.C.  §  602(a)  (7)  (1982) 
provides  for  consideration  of  resources  "currently  available"  to 
AFDC   recipients. 

The  Department  was  asked  to  further  clarify  and  to  cite  its 
statutory  authority  for  its  policy  of  considering  the  entire 
equity  value  of  jointly  held  assets  as  available  resources.  The 
Department  explained  that,  if  an  applicant  shares  title  in  any 
form  to  real  or  personal  property  with  another,  the  entire 
equity  value  of  the  property  (and  not  just  the  applicants 
share)  would  be  considered  in  determining  the  applicant's 
eligibility  unless  the  applicant  could  document  total  lack  of 
access  to  the  asset.  As  statutory  authority,  the  Department 
cited  Section  4-2  of  the  Public  Aid  Code,  which  provides  that 
the  amount  and  nature  of  financial  aid  shall  be  determined  in 
accordance  with  standards,  rules,  and  regulations  of  the 
Department. 

Section  112.150(b)  violates  both  the  Illinois  statute  and  federal 
statutes  and  regulations.  The  Illinois  and  U.S.  statutes  uses 
the  term  available  resources,  and  45  CFR  § 
233.20(a)  (3)  (ii)  (d)  (1982)  requires  actual  availability  or  that 
the  applicant  must  have  a  legal  interest  in  a  liquidated  sum 
and  the  legal  ability  to  make  such  sums  available  for  support 
and  maintenance.  The  entire  equity  value  of  property  held 
with  other  parties  is  not  necessarily  currently  available  to  the 
client,  and  the  client  has  no  legal  interest  in  the  entire  equity 
value.  A  co-owner  has  no  legal  ability  to  gain  control  or 
access  to  the  entire  equity  value  of  jointly  held  personal  or 
real    property.     Rather,    it    would    appear    that    the    Department 
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could  consider  only  the  value  of  a  co-owner's  interest  in  the 
property  as  available  resources.  This  conclusion  is  supported 
in  case  law  construing  the  federal  statutes  and  regulations  at 
issue  here.  (See  Parson  v.  Miller,  520  P. 2d  607  (Nev.  1974) 
and  Brumit  v.  State  Department  of  Public  Health  and  Welfare, 
521    S.W.2d   445    (Mo.    1975) 

Section  4-2  of  the  Public  Aid  Code  cannot  be  used  as  authority 
for  the  Department's  policy.  Resources  not  available  under 
Section  4-1.6  cannot  be  deemed  available  under  the  general 
language  of  Section  4-2  to  determine  the  amount  and  nature  of 
aid.  Further,  Section  4-2  cannot  override  Federal  policy,  and 
Section  4-1.6  should  be  construed  consistently  with  the 
overriding   Federal   law. 

The  Department  stated,  in  response  to  questions  as  to  why  it 
was  it  was  pursuing  this  policy,  that  it  was  more  convenient  to 
include  the  entire  equity  value  of  the  asset  instead  of 
including  the  client's  proportionate  share,  that  the  U.S. 
Department  of  Health  and  Human  Services  policy  is  to  include 
the  entire  value  of  the  asset,  and  that  the  burden  should  be 
on  the  recipient  to  prove  lack  of  assets.  The  U.S. 
Department  of  Health  and  Human  Services  sent  a  letter  to  the 
Department  outlining  it's  policy  on  valuing  the  recipient's 
resources.  The  letter,  however,  dealt  only  with  jointly-held 
accounts.  With  a  joint  account  the  entire  amount  in  the 
account  is  available  to  either  party.  This  is  in  direct  contrast 
to  what  is  legally  available  to  a  co-owner  of  jointly  held 
personal  and  real  property.  The  Department,  therefore,  is 
carrying  its  rule  beyond  the  federal  method  of  valuation,  and 
is  including  personal  property  and  real  property  in  addition  to 
jointly-held  accounts.  A  concern  as  to  burden  is  misplaced; 
the  problem  with  the  Department's  policy  is  not  who  must 
prove  what,  but  with  the  valuation  of  the  applicant's  asset 
given  proven  joint  ownership.  The  Department's  convenience 
is  irrelevant  in  this  situation. 

For  the  preceding  reasons,  the  Joint  Committee  objects  to 
Section  112.150(b)  because  it  violates  the  statutory 
requirements  of  III.  Rev.  Stat.,  (1981)  ch.  23,  par.  4-1.6,  42 
U.S.C.  §  602(a)(7)  (1982),  45  CFR  §  233 .30(a)  (3)  (ii)  (d) 
(1982). 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted  in  the   Illinois   Register:      Pending 

Effective   Date:      Pending 
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DEPARTMENT   OF   PUBLIC   HEALTH 

Illinois  Plumbing   Code 

Initial   Publication   in   Illinois   Register:      April   23,    1983 

Date  Second   Notice  Received:      December  8,    1982 

Joint  Committee  Objection:      January  25,    1983 

Specific  Objection(s) : 

Proposed  Table  3.7,  Item  92  prohibits  the  use  of  chlorinated 
polyvinyl  chloride  (CPVC)  pipe,  tubing,  and  fittings  in  hot 
water  systems. 

The  Joint  Committee  objects  to  Table  3.7,  Item  92  because  the 
Department  has  not  provided  an  adequate  justification  and 
rationale  for  prohibiting  the  use  of  cholorinated  polyvinyl 
chloride  (CPVC)  pipe,  tubing,  and  fittings  in  hot  water 
distribution  systems  and  has  failed  to  reasonably  consider  the 
negative  economic  effect  this  prohibition  could  have  on  Illinois 
citizens,  thereby  violating  Section  220.900(b)  of  the  Joint 
Committee's  Operational   Rules. 

Date  Agency   Response  Received:      February  9,    1983 

Nature  of  Agency   Response:      Modification  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      April  8,    1983 

Effective  Date:      March  24,    1983 

Fifth   Edition  of  Chapter  No.    3,   The   Illinois  Health  Care  Facilities  Plan 

Initial   Publication   in    Illinois   Register:      October  29,    1982 

Date  Second   Notice   Received:    February  8,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

Proposed  Section  3.06.C.02.G  of  Chapter  3  contains  the  review 
criteria  for  appropriate  floor  area  for  proposals  to  add  beds  or 
establish  a  new  category  of  service.  Proposed  Section 
3.06.D.02.C  contains  the  review  criteria  for  appropriate  floor 
area  for  proposals  to  modernize  a  facility.  Both  of  these  rules 
require  consideration  of  "the  gross  square  footage  of  the 
proposed  project  in  comparison  to  State  and  National  norms  for 
like  services  ...."  The  rules  do  not  state  specifically  what 
constitutes  these  norms. 
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The  Joint  Committee  objects  to  proposed  Sections  3.06.C.02.G 
and  3.06.D.02.C  of  Chapter  3  because  the  sections  are  vague 
and  do  not  contain  adequate  standards  for  the  exercise  of  a 
discretionary  power  of  the  Board,  and  because  the  Board  has 
adopted  guidelines  of  professional  and  trade  entities  without 
filing  such  guidelines  as  required  by  the  Illinois  Administrative 
Procedure  Act. 

Date  Agency   Response   Received:      April  9,    1983 

Nature  of  Agency   Response:       Withdrawal  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      April  22,    1983 

Effective   Date:      April    15,    1983 

Fifth  Edition  of  Chapter  No.    3,   The   Illinois  Health  Care  Facilities  Plan 

Initial   Publication  in   Illinois   Register:      October  29,    1982 

Date  Second   Notice  Received:      February  8,    1983 

Joint  Committee  Objection:    March  22,   1983 

Specific  Objection: 

Proposed  Section  3.06.  R. 03.  D  of  Chapter  3  contains  the  review 
criteria  for  Variances  for  facilities  for  the  developmentally 
disabled.  One  of  the  requirements  for  a  variance  is  that  the 
proposed  project  will  not  result  in  a  "proliferation"  of  this 
type  of  facility  within  the  immediate  community  or  area.  The 
rule  contains  no  standards  for  what  constitutes  a 
"proliferation"  of  this  type  of  facility. 

The  Joint  Committee  objects  to  proposed  Section  3.06.  R. 03. D  of 
Chapter  3  because  the  rule  is  vague  and  contains  insufficient 
standards  for  the  exercise  of  a  discretionary  power  by  the 
Board. 

Date  Agency   Response  Received:      April  9,    1983 

Nature  of  Agency   Response:      Withdrawal  to  Meet  Objection 

Publication   as  Adopted   in  the   Illinois   Register:      April   22,    1983 

Effective   Date:      April    15,    1983 

Family    Planning   Services,    Title   X    (77    III.    Adm.    Code  635) 
Initial   Publication  in   Illinois   Register:    July  15,    1983 
Date  Second   Notice   Received:    October   11,    1983 
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Joint  Committee  Objection:.    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  635.180(g)  because  it 
does  not  contain  standards  for  the  exercise  of  the 
discretionary  power  to  summarily  suspend  grants  for  family 
planning  services,  as  required  by  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act. 

Section  635.180  governs  termination  of  grants  to  public  and 
private  not-for-profit  agencies  for  the  provision  of  family 
planning  services.  Under  paragraph  (c)  the  Director  may 
terminate  or  suspend  a  grant  for  failure  to  comply  with  the 
Population  Research  Act  of  1970,  after  notice  and  opportunity 
for  a  hearing.  Under  paragraph  (g)  however,  the  Director 
may  order  summary  suspension  of  a  grant  if  he  finds  that  the 
"public  interest,  health,  safety,  or  welfare  requires  emergency 
action ,"  and  unless  the  Department  has  received  "adequate" 
assurance  that  the  funds  held  by  the  delegate  agency  are 
secure. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
requires  that  "each  rule  which  implements  a  discretionary 
power  shall  include  the  standards  by  which  the  agency  shall 
exercise  this  power."  The  Department  was  asked  what 
standards  would  be  used  to  determine  whether  assurances  were 
"adequate"  and  under  what  circumstances  such  an  order  might 
be  issued. 

The  Department  explained  that  the  decision  to  issue  such  order 
is  totally  within  the  discretionary  power  of  the  Director  subject 
only  to  the  requirement  that,  in  his  opinion,  the  "Public 
interest  .  .  .  health,  safety  or  welfare  requires  emergency 
action,"  and  that,  in  his  opinion,  assurances  as  to  the 
security  of  funds  are  not  "adequate. "  This  amounts  to 
complete  discretionary  power  vested   in  the  Director. 

Section  635.180(g)  provides  no  standards  for  the  exercise  of 
the  Director's  discretionary  power,  as  required  by  Section  4.02 
of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:      December  14,    1983 

Nature  of  Agency   Response:        Modified  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      December  23,    1983 

Effective  Date:      December  9.    1983 


Alcoholism  and   Intoxification  Treatment  Programs   (77    111.    Adm.    Code  200) 
Initial   Publication  in   Illinois   Register:    October  22,    1982 
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Date  Second   Notice  Received:      August  24,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  200.202(f)  because  (1) 
the  Department  lacks  the  statutory  authority  to  issue  an 
annual  license  based  upon  an  acceptable  plan  of  correction 
which  will  bring  the  facility  or  program  into  substantive 
compliance  with  the  rules  and  the  Act,  and  (2)  because  the 
rules  fail  to  include  adequate  standards  and  criteria  for 
determining  what  constitutes  an  "acceptable  plan  of 
correction." 

Proposed  Section  200.203(g)  stated  that  "An  annual  license  will 
be  issued  if  minimum  compliance  is  met."  (Emphasis  added)  In 
later  versions  of  the  provision,  however,  the  Department 
indicated  it  would  add  "or  if  there  is  an  acceptable  plan  of 
correction  for  any  deficiencies." 

Section  7  of  the  Act  provides  that  a  provisional  license  may  be 
issued  by  the  Director  if  he  finds  that  a  facility  or  program 
which  does  not  substantially  comply  with  the  rules  and  the 
Act,  and  has  undertaken  changes  to  correct  the  deficiency 
which  will  render  the  facility  or  program  in  substantial 
compliance.  The  Director  will  inform  the  licensee  of  the 
deficiencies  and  the  manner  in  which  the  facility  or  program  is 
to  substantially  comply  with  the  rules  and  Act.  A  provisional 
license  cannot  be  given  for  longer  than  6  months  or  be 
renewed. 

The  Department  was  asked  what  statutory  authority  empowers 
the  Department  to  grant  an  annual  license  if  an  acceptable  plan 
of  correction  is  submitted  to  the  Department.  The  Department 
stated  that  Section  7  of  the  Act  provides  such  authority. 

However,  Section  7  of  the  Act  only  provides  the  Department 
the  authority  to  issue  a  provisional  license  to  a  facility  or 
program  if  the  facility  or  program  has  undertaken  an 
acceptable  plan  of  correction  to  substantially  comply  with  the 
rules  and  the  Act.  In  addition,  the  provisional  license  can 
only  be  given  for  six  months  and  cannot  be  renewed. 

The  Department  was  also  asked  what  would  be  considered  to  be 
"minimum  compliance"  and  when  would  the  license  be  issued. 
The  Department  explained  that  minimum  compliance  is 
compliance  with  the  requirements  set  forth  throughout  this 
part  which  are  the  minimum  requirements.  As  noted  above, 
the  Department  stated  that  it  would  delete  the  existing 
language  in  Section  200.203(g)  and  include  in  the  adopted 
version  of  the  rule  in  Section  200.202(f)  the  following 
language: 
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An  annual  license  will  be  issued  if  all 
provisions  of  this  Part  are  complied  with  or 
if  there  is  an  acceptable  plan  of  correction 
for  any  deficiencies.    (Emphasis  added) 

The  Department  was  then  asked  to  include  standards  on  how 
the  Department  would  determine  if  a  plan  of  correction  is 
"acceptable."  The  Department  responded  that  the  facility 
would  know  what  would  make  the  plan  acceptable  because  the 
Department  would  inform  the  program  or  facility  of  the 
deficiencies  and  what  the  facility  or  program  must  do  to 
correct  the  deficiencies. 

The  Department  argues  that  due  to  the  number  and  diversity 
of  deficiencies  that  could  occur,  an  acceptable  plan  of 
correction  "would  have  to  be  determined  on  a  case-by-case 
basis  according  to  the  deficiency."  Therefore,  by  determining 
the  standards  on  a  case-by-case  basis,  it  appears  that  the 
facility  will  have  no  means  of  knowing  what  standards  it  must 
meet  in   proposing   "an  acceptable  plan  of  correction." 

Section  200.203(f)  provides  discretionary  authority  to  the 
agency  and  fails  to  provide  standards  in  the  rule  under  which 
"an  acceptable  plan  of  correction"  will  be  determined  as 
required  by  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act. 

The  Joint  Committee  objects  to  Section  200.203(f)  as  the 
Department  lacks  the  statutory  authority  to  issue  an  annual 
license  based  upon  an  acceptable  plan  of  correction  which  will 
bring  the  facility  or  program  into  compliance  with  the  rules 
and  the  Act.  In  addition,  the  Joint  Committee  objects  to 
Section  200.230(f),  because  it  fails  to  include  adequate 
standards  for  determining  what  constitutes  an  acceptable  plan 
of  correction. 

Date  Agency   Response   Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois  Register:      November  4,    1983 

Effective  Date:      October  21,    1983 


Alcoholism  and   Intoxification  Treatment  Programs   (77   111.    Adm.    Code  200) 
Initial   Publication  in   Illinois  Register:    October  22,    1982 
Date  Second   Notice  Received:      August  24,    1983 
Joint  Committee  Objection:      November  17,    1983 
Specific  Objection: 
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The  Joint  Committee  objects  to  Section  200.202(g),  because  the 
section  fails  to  include  adequate  standards  and  criteria,  as 
required  by  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act,  for  determining  when  the  Department  "may" 
issue  a  provisional   license. 

Proposed  Section  200.203(h)  stated  that  "The  Department  may 
issue  a  provisional   license  jf  warranted."    (Emphasis  added) 

The  Department  was  asked  to  specify  the  standards  that  the 
Department  would  be  using  to  decide  whether  a  provisional 
license  is  "warranted."  The  Department  replied  that  the 
provisional  license  would  be  issued  in  accordance  with  Section 
7  of  the  Act  and  that  a  reference  to  Section  7  of  the  Act 
would  be  included  in  the  adopted  version  of  the  rule  in  Section 
200. 

Section  7  of  the  Act  provides  that  the  Director  may  issue  a 
provisional  license  to  a  facility  or  program  which  does  not 
substantially  comply  with  the  rules  and  Act  if  the  Director 
finds  that  the  facility  or  program  has  undertaken  changes  to 
correct  the  deficiency  and  which  will  render  the  facility  or 
program  in  substantial  compliance.  The  Director  will  inform 
the  licensee  of  the  deficiencies  and  the  manner  in  which  the 
facility  or  program  is  to  substantially  comply  with  the  rules 
and  Act.  A  provisional  license  cannot  be  given  tor  longer 
than  6  months  or  be  renewed. 

The  Department  was  then  asked  to  explain  how  "substantially 
comply"  will  be  determined  as  provided  in  the  statute.  The 
Department  stated  that  "substantially  comply"  means  that  the 
facility   will   be  "pretty  well"   in  accordance  with  the  Act. 

The  Department  argued  that  a  certain  degree  of  discretion  is 
needed  because  the  degree  of  severity  of  the  deficiency  must 
Ee  taken  into  consideration  along  with  the  past  history  of 
violations  of  the  facility  or  program.  Thus,  the  Department  has 
already  been  able  to  state  at  least  some  basic  standards  for 
the  use  of  its  discretion.  It  declined,  however,  to  put  these 
standards  in  the  rule.  It  appears,  therefore,  that  a  facility 
or  program  will  have  no  means  of  knowing  how  the  Department 
will  determine  if  a  facility  or  program  is  or  is  not  in 
substantial         compliance.  Section         200.202(g)         provides 

discretionary  authority  to  the  agency  and  fails  to  provide 
standards  in  the  rule  under  which  the  "Director  may  issue  a 
provisional  license  to  a  facility  or  program  which  does  not 
substantially  comply  with  the  Act."  Therefore,  the  Joint 
Committee  objects  to  Section   200.202(g). 

Date  Agency   Response   Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication   as  Adopted    in   the   Illinois   Register:      November   4,    1983 
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Effective  Date:      October  21,    1983 

Alcoholism  and    Intoxification  Treatment  Programs   (77    111.    Adm.    Code  200) 

Initial   Publication  in   Illinois   Register:    October  22,    1982 

Date  Second   Notice  Received:      August  24,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  200.204  because  the 
Department  requires  an  application  fee  for  renewal  of  a  license 
for  an  outpatient  program,  in  violation  of  Section  11  of  the 
Act. 

Section  200.204(b)   states  that 

The  annual  application  fee  for  renewal  of  the 
initial  license  for  each  residential  and  each 
outpatient  program  for  an  applicant  shall  be 
fifty  dollars  ($50.00).  The  maximum  fee  for 
all  programs  combined  shall  be  one  hundred 
dollars   ($100.00).    (Emphasis  added) 

Section  11  of  the  Act  states  that  "All  renewals  of  the  initial 
license  issued  to  the  Alcoholism  treatment  facility  shall  bear  a 
fee  of  not  more  than  $100.00    .    .    .    ."    (Emphasis  added) 

The  Department  was  asked  to  explain  its  statutory  authority  to 
charge  a  fee  for  licensure  of  an  outpatient  program  and 
brought  to  the  Department's  attention  that  Section  11  of  the 
Act  only  refers  to  a  facility  and  not  a  program  in  regards  to 
the  renewal  fee.  The  Department  stated  that  it  interpreted 
the  definition  of  facility  as  "the  premises"  and  that  programs 
were  the  "operations"  of  the  facility.  However,  Section  3  of 
the  Act  refers  to  a  "detoxification  facility,"  a  "residential 
alcoholism  rehabilitation  center,"  and  a  "halfway  house"  as 
facilities  while  an  "alcoholism  outpatient  program"  is  a 
program.  Section  11  of  the  Act  provides  that  "the  Department 
shall  adopt  minimum  rules,  regulations  and  standards  for 
alcoholism  treatment  facilities  and  programs."  (Emphasis  added) 
Tn  addition,  it  appears  that  not  charging  a  fee  for  an 
outpatient  program  would  be  logical  since  the  program  does  not 
have  to  submit  drawings  of  the  premises,  patients  are  not 
staying  at  the  premises,   and  there  is  not  as  much  to  inspect. 

Date  Agency   Response   Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      November  4,    1983 
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Effective   Date:      October  21,    1983 

Alcoholism  and    Intoxification  Treatment  Programs   (77   111.   Adm.    Code  200) 

Initial   Publication  in   Illinois   Register:   October  22,    1982 

Date  Second   Notice  Received:      August  24,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  200.205(c),  because  the 
rule  fails  to  include  standards,  as  required  by  Section  4.02  of 
the  Illinois  Administrative  Procedure  Act,  for  determining  what 
reports,  records,  data,  statistics,  and  information  the 
Department  may   require. 

Proposed  Section  200.206(c)  stated  in  part  that  "Each 
alcoholism  treatment  facility  or  program  shall  provide  the 
Department,  on  request,  any  reports,  records,  data, 
statistics,  schedules  and  information  which  the  department  may 
require  for  the  administration  of  the  Act  and  these  rules  and 
regulations." 

The  Department  was  asked  to  provide  the  standards  that  the 
Department  will  use  in  determining  what  reports,  records, 
data,  statistics,  schedules  and  other  information  it  will  require 
for  the  administration  of  the  Act  and  Part  200.  The 
Department  explained  that  the  reports  a  facility  or  program  are 
to  provide  will  simply  be  those  necessary  for  the  administration 
ot  the  Act.  The  Department  stated  that  it  would  reword 
Section  200.206(c)  by  inserting  "shall"  in  lieu  of  "may"  and 
renumber  it  as  Section  200.205(c). 

Section  200.205(c)  still  does  not  specify  what  reports  the 
facility  is  to  provide  to  the  Department.  The  Department 
stated  that  the  inspector  generally  looks  at  such  items  as  the 
number  of  clients  being  served,  referral  information,  etc. 
However,  the  Department  stated  that  this  may  not  always  be 
the  case. 

The  Department  repeatedly  stated  that  the  reports  it  will 
require  are  those  that  the  Department  deems  to  be  necessary 
for  the  administration  of  the  Act.  However,  the  Department 
could  not,  or  would  not,  explain  what  reports  it  might  deem 
necessary  under  the  Act.  Without  some  sort  of  standards  it 
would  be  difficult  for  a  facility  is  to  know  what  information  it 
would  have  to  keep  or  on  what  form  to  keep  it  in  order  to 
provide  any  reports  or  data  the  Department  happens  to  "deem 
necessary. 
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Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      November  4,    1983 

Effective  Date:      October  21,    1983 

DEPARTMENT   OF   REGISTRATION   AND   EDUCATION 

Section(s)    280.10  of  Part  280:   Medical   Practice  Act  of  Title  68 

Initial   Publication  in   Illinois   Register:    November  29,    1982 

Date  Second   Notice  Received:      February  25,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  of  Registration  and 
Education's  amendments  to  the  Medical  Practice  Act  of  Title  68 
whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  proposed  Section  280.10(d) 
because  it  fails  to  include  rules  on  the  procedure  an  applicant 
from  a  non-accredited  medical  program  must  utilize  to  achieve 
licensure,  in  violation  of  Section  5(a)  of  the  Illinois 
Administrative  Procedure  Act. 

Date  Agency   Response  Received:      March  24,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      May  13,    1983 

Effective  Date:      April   28,    1983 

Section(s)    280.10  of  Part  280:   Medical   Practice  Act  of  Title  68 

Initial   Publication   in   Illinois  Register:    November  29,    1982 

Date  Second   Notice   Received:      February  25,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  of  Registration  and 
Education's   amendments   to   the   Medical    Practice   Act  of  Title   68 
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whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  proposed  Section  280.10(e) 
because  it  fails  to  include  adequate  standards  and  criteria  for 
the  exercise  of  the  agency's  discretion  to  schedule  a  date  for  a 
re-evaluation  of  a  medical  program,  in  violation  of  Section  4.02 
of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:      March  24,   1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      May   13,    1983 

Effective  Date:      April  23,    1983 

Section(s)    280.10  of  Part  280:   Medical   Practice  Act  of  Title  68 

Initial   Publication  in   Illinois  Register:    November  29,    1982 

Date  Second   Notice   Received:      February  25,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  of  Registration  and 
Education's  amendments  to  the  Medical  Practice  Act  of  Title  68 
whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  proposed  Sections  280.10(f)(1) 
and  280.10(g)(2)  because  they  fail  to  include  adequate 
standards  and  criteria  for  the  exercise  of  the  agency's 
discretion  to  recommend  that  a  program  of  medical  education  be 
disapproved,  in  violation  of  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act.  Section  280.10(f)(1)  also  fails 
to  include  rules  on  the  procedure  for  submission  of 
documentation  for  accreditation  in  violation  of  Section  5(a)  of 
the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response   Received:      March   24,    1983 

Nature  of  Agency    Response:      Refusal   to  Modify  or  Withdraw 

Publication  as  Adopted   in   the   Illinois   Register:      May   13,    1983 

Effective   Date:      April   28,    1983 
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Section(s)    280.10  of  Part  280:   Medical   Practice  Act  of  Title  68 

Initial   Publication   in   Illinois  Register:    November  29,    1982 

Date  Second   Notice  Received:      February  25,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  of  Registration  and 
Education's  amendments  to  the  Medical  Practice  Act  of  Title  68 
whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  proposed  Section  280.10(f)(1) 
because  it  fails  to  include  adequate  standards  and  criteria  for 
the  exercise  of  the  agency's  discretion  to  set  a  date  after 
which  a  person  graduating  from  a  recently  disapproved 
program  of  medical  education  shall  be  considered  not  to  have 
graduated  from  an  approved  program  in  violation  of  Section 
4.02  of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:      March  24,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      May   13,    1983 

Effective  Date:      April   28,    1983 

Section(s)    280.10  of  Part  280:   Medical   Practice  Act  of  Title  68 

Initial   Publication   in   Illinois  Register:    November  29,    1982 

Date  Second   Notice   Received:      February  25,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  of  Registration  and 
Education's  amendments  to  the  Medical  Practice  Act  of  Title  68 
whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  proposed  Section  280.10(g)(1) 
because  it  fails  to  include  adequate  standards  and  criteria  for 
the  exercise  of  the  agency's  discretion  to  re-evaluate  any 
disapproved  medical  program,  in  violation  of  Section  4.02  of 
the    Illinois    Administrative    Procedure   Act,    and    because    it   fails 
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to  include  the  agency's  actual  policy  of  granting  a 
re-evaluation,  in  violation  of  Section  5(a)  of  the  Illinois 
Administrative  Procedure  Act. 

Date  Agency   Response  Received:      March  24,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the  Illinois   Register:      May   13,    1983 

Effective  Date:      April   28,    1983 

Section(s)    280.10  of  Part  280:   Medical   Practice  Act  of  Title  68 

Initial   Publication   in   Illinois   Register:    November  29,    1982 

Date  Second   Notice   Received:      February  25,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  of  Registration  and 
Education's  amendments  to  the  Medical  Practice  Act  of  Title  68 
whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  proposed  Section  280.10(g)(2) 
because  it  fails  to  include  adequate  standards  and  criteria  for 
the  exercise  of  the  agency's  discretion  to  determine  what 
documentation  is  necessary  for  re-evaluation  of  a  medical 
program,  in  violation  of  Section  4.02  of  the  Illinois 
Administrative   Procedure  Act. 

Date  Agency   Response  Received:      March  24,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois   Register:      May   13,    1983 

Effective   Date:      April    28,    1983 

Section(s)    280.10  of  Part  280:    Medical    Practice  Act  of  Title  68 
Initial   Publication  in   Illinois   Register:    November  29,    1982 
Date  Second   Notice   Received:      February   25,    1983 
Joint  Committee  Objection:    March   22,    1983 
Specific  Objection: 
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This  rulemaking  represents  the  Department  of  Registration  and 
Education's  amendments  to  the  Medical  Practice  Act  of  Title  68 
whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  proposed  Section  280.10(g)(2) 
because  it  fails  to  include  adequate  standards  and  criteria  for 
the  exercise  of  the  agency's  discretion  to  grant  an  extension 
of  the  time  frame  for  re-evaluation,  in  violation  of  Section  4.02 
of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:     March  24,   1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois   Register:      May  13,    1983 

Effective  Date:      April   28,    1983 

Section (s)    280.10  of  Part  280:   Medical   Practice  Act  of  Title  68 

Initial   Publication   in   Illinois  Register:    November  29,    1982 

Date  Second   Notice   Received:      February  25,    1983 

Joint  Committee  Objection:   March  22,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  of  Registration  and 
Education's  amendments  to  the  Medical  Practice  Act  of  Title  68 
whereby  an  initial  approval  of  certain  programs  of  medical 
education  and  a  mechanism  to  provide  for  the  periodic  review 
of  these  programs  is  proposed. 

The  Joint  Committee  objects  to  Section  280.10(k)  because  it 
violates  Section  220.900(b)(3)  of  the  Joint  Committee's 
Operational  Rules  by  failing  to  adequately  inform  affected 
persons  of  the  effect  of  the  proposed  amendment  to  Section 
280.10(k). 

Date  Agency    Response   Received:      March   24,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      May   13,    1983 

Effective   Date:      April    28,    1983 
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DEPARTMENT   OF  TRANSPORTATION 

Hazardous  Materials  Transportation   Regulations 

Initial   Publication  in   Illinois   Register:    November  12,    1982 

Date  Second   Notice  Received:      January  31,    1983 

Joint  Committee  Objection:    February  23,    1983 

Specific  Objection: 

The  Department  of  Transportation  has  an  unwritten  policy  of 
charging  $15  for  copies  of  the  Illinois  Hazardous  Materials 
Regulations. 

The  Joint  Committee  objects  to  this  unwritten  policy  because 
the  imposition  of  this  $15  charge  falls  within  the  definition  of 
"rule"  found  in  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act,  hence  this  policy  should  be  in  the  form  of  a 
validly   promulgated   rule. 

Date  Agency   Response   Received:      April   5,    1983 

Nature  of  Agency   Response:   Modified  to  Meet  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      April   1,    1983 

Effective  Date:      April   2,    1983 

Hazardous  Materials  Transportation   Regulations 

Initial   Publication  in   Illinois  Register:    November   12,    1982 

Date  Second   Notice  Received:      January  31,    1983 

Joint  Committee  Objection:    February  23,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Department  ot  Transportation's 
amendments  to  the  Hazardous  Materials  Transportation 
Regulations. 

The  Joint  Committee  objects  to  this  rulemaking  because  the 
rulemaking,  in  the  definitions  of  "Hazardous  Waste"  and  "Name 
of  Contents"  in  Section  171.8,  and  Section  171.12(b)  contain 
incorporations  by  reference  of  the  Code  of  Federal  Regulations 
not  in  compliance  with  Section  6.01  of  the  Illinois 
Administrative  Procedure  Act. 

Date  Agency   Response   Received:      April   5,    1983 
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Nature  of  Agency   Response:      Modified  to  Meet  Objection 
Publication  as  Adopted  in  the   Illinois  Register:      April   1,    1983 
Effective  Date:      April   2,    1983 

Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway  Construction  by   Contract 

Initial   Publication  in   Illinois  Register:    December  3,    1982 

Date  Second   Notice  Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Proposed  Rule  2.4(b)(1)  provides  in  part,  that  the  Secretary 
of  the  Department  may  determine  that  a  surety  will  not  be  an 
acceptable  source  for  a  Contract  Bond  required  on  behalf  of 
contractors  doing  work  for  the  Department. 

The  Joint  Committee  objects  to  Section  2.4(b)(1)  of  the  "Rules 
and  Regulations  Prescribed  by  the  Department  of 
Transportation  for  Highway  Construction  by  Contract"  because 
the  proposed  rulemaking  fails  to  include  the  standards  which 
the  Department  uses  to  determine  the  acceptability  of  sureties. 
This  is  in  violation  of  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127, 
par.  1004.02),  which  provides,  in  part,  that  "Each  rule  which 
implements  a  discretionary  power  to  be  exercised  by  an  agency 
shall  include  the  standards  by  which  the  agency  shall  exercise 
the  power." 

Date  Agency   Response  Received:      June  2,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      June  1,    1983 

Effective  Date:      June  10,    1983 

Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway  Construction  by  Contract 

Initial   Publication   in   Illinois  Register:    December  3,    1982 

Date  Second   Notice   Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

191 


1983   STATEMENTS  OF  OBJECTION 
TO  PROPOSED  RULES 


Proposed  Rule  2.4(b)(1)  provides,  in  part,  that  the  Secretary 
of  the  Department  may  determine  that  a  surety  is  not 
acceptable  if  there  is  adequate  evidence  that  the  surety  has 
failed  to  comply  with  its  obligations  under  the  Contract  Bond, 
or  under  State  and  Federal  laws  or  Departmental  rules  and 
regulations. 

The  Joint  Committee  objects  to  Section  2.4(b)(1)  of  the  "Rules 
and  Regulations  Prescribed  by  the  Department  of 
Transportation  for  Highway  Construction  by  Contract"  because 
the  rulemaking  fails  to  adequately  inform  the  affected  public  of 
the  applicable  State  and  Federal  laws  and  Departmental  rules 
and   regulations  with  which  the  sureties  must  comply. 

Date  Agency   Response  Received:      June  2,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      June  1,    1983 

Effective  Date:      June  10,    1983 

Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway  Construction  by  Contract 

Initial   Publication   in   Illinois  Register:    December  3,    1982 

Date  Second   Notice   Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Section  2.4(b)(3)  of  the  proposed  rule  provides  that  the 
Secretary  of  the  Department  may  affirm  or  modify  the  "Notice 
of  Suspension"  sent  to  a  surety  who  has  been  notified  that  it 
is  unacceptable  as  provider  of  the  requirea  Contract  Bond. 

The  Joint  Committee  objects  to  Section  2.4(b)(3)  of  the  "Rules 
and  Regulations  Prescribed  by  the  Department  of 
Transportation  for  Highway  Construction  by  Contract"  because 
it  fails  to  state  the  standards  used  by  the  Secretary  of  the 
Department  to  determine  whether  a  "Notice  of  Suspension"  will 
be  affirmed  or  modified.  This  is  in  violation  of  Section  4.02  of 
the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1981, 
ch.  127,  par.  1004.02),  which  provides,  in  part,  that  "Each 
rule  which  implements  a  discretionary  power  to  be  exercised  by 
an  agency  shall  include  the  standards  by  which  the  agency 
shall  exercise  the  power." 

Date  Agency    Response   Received:      June  2,    1983 

Nature  of  Agency    Response:      Modified  to  Meet  Objection 
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Publication  as  Adopted  in  the   Illinois  Register:      June  1,    1983 
Effective  Date:      June  10,    1983 

Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway  Construction  by  Contract 

Initial   Publication  in   Illinois  Register:    December  3,    1982 

Date  Second   Notice  Received:      March  16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Section  2.4(b)(3)  of  the  proposed  rule  provides  that  the 
Secretary  of  the  Department  may  modify  or  lift  a  period  of 
suspension  of  a  surety  at  any  time  for  good  cause  or  when  in 
the  best  interest  of  the  Department. 

The  Joint  Committee  objects  to  Section  2.4(b)(3)  of  the  "Rules 
and  Regulations  prescribed  by  the  Department  of 
Transportation  for  Highway  Construction  by  Contract"  because 
the  rulemaking  fails  to  include  the  standards  used  by  the 
Secretary  in  determining  "good  cause"  and  whether  it  is  in  the 
Department's  best  interest  to  modify  or  lift  a  suspension 
against  a  surety.  This  is  in  violation  of  Section  4.02  of  the 
Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch. 
127,  par.  1004.02),  which  provides,  in  part,  that  "Each  rule 
which  implements  a  discretionary  power  to  be  exercised  by  an 
agency  shall  include  the  standards  by  which  the  agency  shall 
exercise  the  power." 

Date  Agency   Response  Received:      June  2,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted   in  the   Illinois  Register:      June  1,    1983 

Effective  Date:      June  10,    1983 

Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation   for  Highway   Construction  by   Contract 

Initial   Publication   in   Illinois  Register:    December  3,    1982 

Date  Second   Notice   Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 
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Proposed  Section  2.4(b)  provides  that  the  Secretary  of  the 
Department  may  determine  that  a  surety  will  not  be  an 
acceptable  source  for  any  contract  awarded  by  or  requiring 
the  concurrence  of  the  Department.  Rule  2.4(b)  further 
provides  that  if  a  surety  is  determined  to  be  unacceptable  then 
the  surety  will  be  suspended  for  a  period  of  time  not 
exceeding  twelve  months. 

The  Joint  Committee  objects  to  the  "Rules  and  Regulations 
Prescribed  by  the  Department  of  Transportation  for  Highway 
Construction  by  Contract"  because  ihe  Department  lacks  the 
specific  statutory  authority  to  suspend  sureties  and  because 
the  proposed  rulemaking  usurps  the  authority  granted  by  the 
General  Assembly   to  the  Illinois  Department  of  Insurance. 

Date  Agency   Response  Received:      June  2,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      June  1,    1983 

Effective  Date:      June  10,    1983 

Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway   Construction  by   Contract 

Initial   Publication   in    Illinois   Register:    December  3,    1982 

Date  Second   Notice  Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Proposed  Rule  2.4(b)  of  the  proposed  rulemaking  provides,  in 
part,  that  a  surety  will  be  deemed  unacceptable  if  it  is  not 
listed   in  the  U.S.    Department  of  Treasury  Circular  570. 

The  Joint  Committee  objects  to  Rule  2.4(b)  of  the  "Rules  and 
Regulations  prescribed  by  the  Department  of  Transportation 
for  Highway  Construction  by  Contract"  because  the  Department 
is  impermissibly  delegating  its  authority  to  approve  sureties  to 
the  U.S.    Treasury  Department. 

Date  Agency   Response   Received:      June  2,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      June  1,    1983 

Effective   Date:      June   10,    1983 
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Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway  Construction  by  Contract 

Initial   Publication   in   Illinois  Register:    December  3,    1982 

Date  Second   Notice  Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Proposed  Rule  2.4(b)  provides,  in  part,  that  a  surety  will  be 
determined  to  be  unacceptable  if  it  is  not  listed  in  U.S. 
Department  of  Treasury  Circular  570. 

The  Joint  Committee  objects  to  Rule  2.4(b)  of  the  "Rules  and 
Regulations  Prescribed  by  the  Department  of  Transportation 
for  Highway  Construction  by  Contract"  because  the  rule 
impermissibly  attempts  to  incorporate  guidelines  in  violation  of 
the  requirements  of  Section  5.01  of  the  Illinois  Administrative 
Procedure  Act   (III.    Rev.    Stat.    1981,   ch.    127,   par.    1005.01). 

Date  Agency   Response   Received:      June  2,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      June  1,    1983 

Effective  Date:      June  10,    1983 

Rule    2.4    Suspension    of    the    Rules    and     Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway   Construction  by  Contract 

Initial   Publication  in   Illinois  Register:    December  3,    1982 

Date  Second   Notice  Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Proposed  Section  2.4(b)(2)  provides  that  the  Secretary  shall 
provide  a  surety  determined  to  be  unacceptable  with  a  written 
notice,  and  specify  the  reasons  for,  and  the  duration  of,  such 
determinations.  This  section  provides  that  the  surety  may 
request  an  "opportunity  to  be  heard"  by  the  Secretary  or  the 
Secretary's  designee  within  fifteen  days  of  the  notice  of 
suspension,  and  provides  that  the  Secretary  shall  provide  the 
surety  with  an  opportunity  to  be  heard  within  ten  days  of  the 
request. 

Section  2.4(b)(3)  provides  that  within  five  working  days  of 
hearing    the    suspended    surety's    evidence    and    arguments,    the 
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Secretary  shall  affirm  or  modify  the  "Notice  of  Suspension." 
This  section  further  provides  that  the  Secretary  may  lift  or 
shorten  the  period  of  suspension  of  a  surety  at  any  time 
during  a  period  of  suspension  for  good  cause  shown  or  when 
in  the  best  interest  of  the  Department. 

The  Joint  Committee  objects  to  Section  2.4(b)  of  the  "Rules 
and  Regulations  Prescribed  by  the  Department  of 
Transportation  for  Highway  Construction  by  Contract"  because 
the  rulemaking  violates  the  hearing  requirements  under 
Sections  3. 04  and  16(c)  of  the  Illinois  Administrative  Procedure 
Act  (III.  Rev.  Stat.  1981,  ch.  127,  pars.  1003.04  and 
101 6(c)), and  because  the  proposed  rulemaking 

unconstitutionally  deprives  sureties  of  due  process  of  law  in 
that  it  permits  the  suspension  of  a  surety  without  prior  notice 
or  hearing. 

Date  Agency   Response   Received:      June  2,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      June  1,    1983 

Effective  Date:      June  10,    1983 

Rule    2.4    Suspension    of    the    Rules    and    Regulations    Prescribed    by    the 
Department  of  Transportation  for  Highway   Construction  by  Contract 

Initial   Publication  in   Illinois  Register:    December  3,    1982 

Date  Second   Notice   Received:      March   16,    1983 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Section  2.4(b)(1)  of  the  proposed  rule  provides  that  the 
Secretary  of  the  Department  may  determine  that  a  surety  is 
not  an  acceptable  source  of  a  Contract  Bond  for  a  period  of  up 
to  12   months. 

The  Joint  Committee  objects  to  Section  2.4(b)(1)  of  the  "Rules 
and  Regulations  Prescribed  by  the  Department  of 
Transportation  for  Highway  Construction  by  Contract"  on  the 
basis  that  it  fails  to  include  the  standards  used  by  the 
Secretary  of  the  Department  to  determine  the  length  of  time  a 
surety  would  be  suspended.  This  is  in  violation  of  Section 
4.02  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
Stat.  1981,  ch.  127,  par.  1004.02),  which  provides,  in  part, 
that  "each  rule  which  implements  a  discretionary  power  to  be 
exercised  by  an  agency  shall  include  the  standards  by  which 
the  agency   shall  exercise  the  power." 
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Date  Agency   Response  Received:      June  2,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 
Publication  as  Adopted   in  the   Illinois  Register:      June  1,    1983 
Effective  Date:      June  10,    1983 

Constitutional   Officers 

SECRETARY   OF  STATE  -  MERIT   COMMISSION 
Rules  of  the  Merit  Commission 

Initial   Publication  in   Illinois  Register:    September  9,    1983 

Date  Second   Notice   Received:      October  25,    1983 

Joint  Committee  Objection:    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Sections  11.06,  11.07,  13.02, 
15.04,  15.05(2),  15.14,  and  16.01  of  the  Secretary  of  State's 
"Rules  of  the  Merit  Commission"  because  the  proposed 
rulemaking  fails  to  include  the  standards  used  by  the  Merit 
Commission  and  Hearing  Officers  in  making  discretionary 
determinations. 

The  proposed  rules  contain  numerous  instances  in  which  the 
standards  used  by  the  Merit  Commission  and  Hearing  Officers 
in  making  discretionary  determinations  are  not  included  within 
the  rules.  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  1004.02) 
requires  that  each  rule  which  implements  a  discretionary  power 
to  be  exercised  by  an  agency  must  include  the  standards  by 
which  the  agency  shall  exercise  that  power.  This  section  also 
requires  that  such  standards  be  stated  as  precisely  and  clearly 
as  practicable  under  the  conditions,  in  order  to  clearly  inform 
those  persons  affected  by  the  rule.  The  Merit  Commission  has 
attempted  to  create  discretionary  powers  in  these  rules, 
through  the  use  of~~the  discretionary  term  "may,"  without 
including  the  standards  and  criteria  which  will  be  used  in  the 
exercise  of  these  powers. 

In  each  instance,  the  Merit  Commisssion  was  asked  to  state  the 
standards  used  by  the  Commission  or  Hearing  Officer  in 
making  these  determinations,  and  to  include  these  standards 
within  the  rules.  The  following  is  a  discussion  of  the 
applicable  rules  and  the  Merit  Commission's  explanation  for 
retaining  the  discretionary  language  within  each  rule  without 
including  the  standards  to  be  used  in  the  exercise  of  that 
discretion. 
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(a)  Section  15.14  states  that  the  Hearing  Officer  may  allow 
the  Petitioner  and  Respondent  to  make  opening 
statements.  And,  by  implication,  the  Hearing  Officer  may 
also  not  allow  either  party  to  make  an  opening  statement. 
This  rule  also  provides  that  the  form  of  the  closing 
statement  (written  or  oral)  shall  be  at  the  discretion  of 
the  Hearing  Officer.  The  Commission  explained  that 
whether  or  not  opening  statements  will  be  permitted 
depends  upon  the  complexity  of  the  case,  and  therefore 
the  Hearing  Officer  makes  this  determination.  The 
Commission  also  stated  that  parties  are  permitted,  at  their 
discretion,  to  make  closing  arguments,  but  the  form  of 
these  closing  arguments  is  determined  by  the  Hearing 
Officer.  The  Commission  failed  to  include  language  to 
indicate  the  conditions  under  which  the  Hearing  Officer 
will  and  will  not  allow  opening  statements,  and  how  the 
form  of  the  closing  statements  is  determined  by  the 
Hearing  Officer. 

(b)  Section  11.07  provides  that  the  Commission  may  make  its 
decision  on  the  facts  before  it  if  sufficient  facts  exist,  or 
it  may  default  the  non-complying  party.  The  Commission 
explained  that  a  decision  will  be  made  if  sufficient  facts 
exist  to  determine  that  an  error  was  made;  however  the 
Commission  retains  the  discretion  to  default  t"he 
non-complying  party,  pursuant  to  Section  1 1 .07.  The 
Commission  has  failed  to  include  within  this  rule  the 
circumstances  under  which  one,  rather  than  the  other, 
discretionary  determination  will  be  made.  The  importance 
of  such  a  decision  to  both  parties  is  apparent;  yet  the 
Commission  refuses  to  in  any  way  indicate  the  factors  to 
be  used  by  the  Commission  in  making  such  ~~a 
determination. 

(c)  Section  11.06  states  that  the  Commission  may  make  its 
decision  on  the  pleadings,  or  it  may  order  formal  hearings 
at  the  request  of  either  party  or  upon  its  own  motion. 
The  Commission  explained  that  pursuant  to  Section  11.06, 
a  decision  on  the  pleadings  will  be  made  if  sufficient 
non-controverted  facts  exist;  otherwise  a  decision  may  be 
made  in  the  pre-hearing  conference,  if  one  is  held,  or  in 
formal  hearings,  it  it  is  determined  that  disputes  of  fact 
or  law  relevant  to  the  case  exist.  The  Commission  agreed 
to  amend  the  first  part  of  this  rule  to  include  "if 
sufficient  non-controverted  facts  exist,"  but  stated  that 
the  second  "may"  could  not  be  changed  to  "shall"  because 
formal  hearings  are  not  always  held.  Since  the 
Commission  is  retaining  the  discretion  to  hold  or  not  hold 
a~ formal  hearing,  the  Illinois  Administrative  Procedure  Act 
requires  that  the  standards  for  the  use  of  that  discretion 
be  indicated  within  the  rule.  The  Commission  has  failed 
to  comply. 
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(d)  Section  13.02  states  that  the  Commission  may  summariiy 
dismiss  an  appeal  which  fails  to  allege  specific  and 
sufficient  facts.  By  necessary  implication,  therefore,  the 
Commission  may  also  decide  to  not  summarily  dismiss  such 
an  appeal.  The  Commission  explained  that  in  every  case 
which  fails  to  allege  specific  and  sufficient  facts,  the 
Hearing  Officer  will  propose  a  summary  dismissal,  but 
Section  13.02  must  be  read  in  conjunction  with  Section 
15.19;  therefore,  even  if  the  Hearing  Officer  proposes  a 
summary  dismissal,  the  Commission  must  consider  written 
exceptions  and  legal  arguments  filed  in  response  to  the 
proposal  before  granting  a  summary  dismissal.  The 
Commission  failed  to  indicate  within  the  rule  the  policy  to 
propose  summary  dismissal,  subject  to  the  Commission's 
review  pursuant  to  Section  15.19.  Nor  will  the 
Commission  in  any  way  limit  the  discretion  of  itself,  nor 
indicate  those  standards  to  be  used  in  determining 
whether  or  not  an  appeal  will   be  summarily  dismissed. 

(e)  Section  15.04  states  that  individuals  displaying  disruptive 
behavior  may  be  barred  from  a  hearing.  The  Commission 
explained  that  this  determination  is  based  upon  the  type 
of  the  disruption,  the  extent  to  which  the  behavior 
prevents  orderly  proceedings,  and  the  necessity  of  the 
party  to  the  hearing;  however  the  Commission  refused  to 
include  these  factors  within  Section  15.04. 

(f)  Section  15. 051.2)  states  that  the  Hearing  Officer  may  enter 
an  appropriate  order  to  permit  or  require  pleading  over 
or  amending  or  terminating  the  matter  in  whole  or  in 
part.  The  Commission  explained  that  Section  15.05(2) 
would  be  amended  to  read  the  "Hearing  Officer  shall  rule 
and  issue  an  appropriate  oroer  to  permit  or  require 
pleading  over  or  amending  or  terminating  the  matter  in 
whole  or  in  part."  However,  this  change  obviously  does 
not  remedy  the  problem  because  the  Hearing  Officer 
retains  broad  discretion  to  decide  whether  to  allow  or 
require  new  pleadings  or  amendments,  or  to  simply 
terminate  the  matter.  Standards  used  by  the  Hearing 
Officer  in  making  this  determination  are  not  stated  within 
the  rule. 

(g)  Section  16.01  provides  that  the  Commission  may  remand  a 
case  to  the  Hearing  Officer  for  further  proceedings  until 
the  decision  is  final.  The  Commission  explained  that  it 
can  remand  the  case  to  the  Hearing  Officer  to  hear  more 
evidence,  or  for  any  other  reason  the  Commission  decides 
because  the  Hearing  Officers  are  employees  of  and  subject 
to  the  discretion  of  the  Commission.  This  rule  fails  to 
explain  the  circumstances  under  which  the  Commission  will 
decide  to  remand  a  case  to  the  Hearing  Officer  for 
•further  proceedings,  thus  allowing  the  Commission 
completely    unbridled    discretion    to    remand,    ad    infinitum. 


199 


1983   STATEMENTS  OF  OBJECTION 
TO  PROPOSED  RULES 


to    the    Hearing    Officer.       It    may    do    so,,  under    the    rule, 
for  any   reason,   or  for  no  reason  at  alTT 

This  rulemaking  violates  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  because  the  rules  fail  to  state 
the  standards  used  by  the  Secretary  in  making  discretionary 
determinations.  These  rules  do  not  state  the  standards  as 
precisely  and  clearly  as  practicable  under  the  conditions,  as 
required  by  Section  4.02,  nor  do  these  rules  adequately  inform 
those  persons  affected  by  the  rulemaking  of  the  specific 
standards  used  by  the  Commission  in  making  these 
discretionary  determinations.  The  Commission  has  enumerated 
the  applicable  factors  involved  in  making  certain  of  these 
decisions,  but  has  refused  to  include  these  factors  or  state 
that  these  are  only  applicable  factors.  The  inclusion  of  the 
applicable  factors  which  are  used  by  the  Commission  in  making 
these  discretionary  determinations  would  fully  inform  those 
persons  affected  by  the  rules  of  the  applicable  standards. 
However,  the  Commission's  retention  of  unlimited  discretion 
within  these  rules,  without  including  within  the  rules  the 
standards  to  be  used  in  the  exercise  of  this  discretion  violates 
Section  4.02  of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response   Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      December  30,    1983 

Effective  Date:      January  1,    1984 


Rules  of  the  Merit   Commission 

Initial   Publication  in   Illinois  Register:    September  9,    1983 

Date  Second   Notice  Received:      October  25,    1983 

Joint  Committee  Objection:    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  5.01  of  the  Secretary  of 
State's  "Rules  of  the  Merit  Commission"  because  the  proposed 
rulemaking  does  not  effectuate  clear  understanding  of  the 
rules  and  fails  to  include  within  the  rule  the  standards  used 
by  the  Merit  Commission  to  implement  the  "currently 
acceptable  principles  of  position  classification  in  the  merit 
system." 

Section  5.01  provides  that  the  Commission  shall  approve  those 
class  specifications  which  meet  the  requirements  of  the  Merit 
Employment    Code    and    Personnel    Rules,    and    which    conform    to 
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"currently  acceptable  principles  of  position  classification  in  the 
merit  system." 

The  Commission  was  asked  to  explain  what  these  "currently 
acceptable  principles"  include.  The  Commission  explained  that 
these  "currently  acceptable  principles  of  position  classification 
in  the  merit  system"  are:  (1)  progression,  (2)  desirable 
personnel  requirements,  (3)  proper  class  definition,  and  (4) 
differences  between  promotional  series.  The  Commission 
explained  that  these  principles  are  widely  known  to  persons 
who  deal  with  merit  employment,  and  therefore  there  is  no 
need  to  delineate  these  principles  or  explain  them  within  the 
rules.  The  Commission  stated  that  it  is  not  necessary  that  the 
Commissioners  appointed  by  the  Secretary  of  State  be 
cognizant  of  these  principles,  because  staff  of  the  Commission 
is  aware  of  and  knowledgeable  in  dealing  with  these  principles. 
The  Commission  did  state  that  the  present  Commissioners  do 
understand  these  principles. 

Section  7.04  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1007.04)  provides  that  one  of 
the  functions  of  the  Joint  Committee  is  the  "promotion  of 
adequate  and  proper  rules  by  agencies  and  an  understanding 
on  the  part  of  the  public  respecting  such  rules."  Section  3.09 
of  the  illinois  Administrative  Procedure  Act  Till-  Rev.  Stat. 
1981,  ch.  127,  par.  1003.09)  defines  "rule"  as  "each  agency 
statement  of  general  applicability  which  implements,  applies, 
interprets,   or  prescribes  law  or  policy   .    .    .    ." 

The  proposed  rulemaking,  as  it  now  exists,  violates  Sections 
3.09  and  7.04  of  the  Act  because  the  "currently  acceptable 
principles  of  position  classification  in  the  merit  system"  are  not 
included  within  the  rule,  and  therefore  the  rulemaking  does 
not  promote  an  understanding  on  the  part  of  the  public 
respecting  such  rules.  The  Commission  explained  these  four 
principles  embodied  in  the  phrase  "currently  acceptable 
principles  of  position  classification  in  the  merit  system,"  but 
has  failed  to  enumerate  these  principles  within  the  rule.  The 
insertion  of  these  principles  within  the  rule,  along  with  the 
standards  used  by  the  Commission  in  interpreting  these 
principles,  would  have  remedied  these  violations.  However, 
the  Commission  refused  to  include  these  principles  within  the 
rule  because  the  Commission  believes  that  these  principles  are 
widely  known  and  understood  by  those  who  deal  with  merit 
employment. 

Date  Agency   Response  Received:      December  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois  Register:      December  30,    1983 

Effective   Date:      January   1,    1984 
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Rules  of  the  Merit  Commission 

Initial   Publication  in   Illinois  Register:    September  9,    1983 

Date  Second   Notice  Received:      October  25,    1983 

Joint  Committee  Objection:    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Sections  8.02,  9.02(1)  and  (2), 
15.05(1),  15. 07, and  16.02  of  the  Secretary  of  State's  "Rules  of 
the  Merit  Commission"  because  the  proposed  rules  fail  to 
include  the  standards  used  by  the  Merit  Commission  and 
Hearing  Officers  in  making  discretionary  determinations  and 
the  Commission  has  failed  to  include  relevant  agency  policy 
within  the  rule. 

The  proposed  rules  contain  numerous  instances  in  which  the 
standards  used  by  the  Merit  Commission  and  its  Hearing 
Officers  in  making  discretionary  determinations,  and  the 
policies  of  the  Merit  Commission  are  not  included  within  the 
rules.  Section  4.02  of  the  Illinois  Administrative  Procedure 
Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that 
each  rule  which  implements  a  discretionary  power  to  be 
exercised  by  an  agency  must  include  the  standards  by  which 
the  agency  shall  exercise  that  power.  This  section  also 
requires  that  such  standards  shall  be  stated  as  precisely  and 
clearly  as  practicable  under  the  conditions,  in  order  to  fully 
inform  those  persons  affected  by  the  rule.  The  Commission 
has  attempted  to  create  discretionary  powers  in  these  rules 
without  including  the  standards  and  criteria  which  will  be  used 
in  the  exercise  of  these  powers.  fn  each  instance,  the 
Commission  was  asked  to  state  The  standards  used  by  the 
Commission  or  Hearing  Officers  in  making  these  determinations, 
and  to  include  these  policies  and  standards  within  the  rules. 
The  following  is  a  discussion  of  the  applicable  rules  and  the 
Commission's  explanation  for  failing  to  include  these  policies 
within  the  rules  and  for  retaining  the  discretionary  language 
within  the  rule  without  including  the  standards  to  be  used  in 
the  exercise  of  that  discretion. 

(a)  Section  8.02  provides  that  the  Director  of  Personnel  has 
30  days  after  receipt  of  an  order  to  initiate  "appropriate" 
corrective  action  or  to  give  a  satisfactory  explanation  to 
support  a  conclusion  that  a  discrepancy  does  not  exist. 
If  neither  action  is  taken,  the  Commission  shall  "take 
such  other  action  as  is  appropriate  to  correct  such 
violations."  The  Commission  explained  that  "appropriate 
corrective  action"  depends  upon  the  type  of  violation 
involved,  and  that  action  is  deemed  to  be  "appropriate" 
only  if  it  corrects  the  violation.  "Such  other  action  as  is 
appropriate"  means  that  the  Commission  can  take  any 
action       necessary       to      correct      violations.         The      Merit 
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Commission  refuses  to  include  within  the  rule  the 
standards  used  in  making  these  discretionary 
determinations.  Rather,  it  prefers  to  leave  a  rule  which 
is  so  vague  as  to  constitute  only  a  threat  of  some 
unspecified  action  to  be  taken  for  the  Director  ~oT 
Personnel's  failure  to  do  some  unspecified  thing"! 

(b)  Section  15.07  requires  either  party  to  furnish  a  list  of 
the  names  and  addresses  of  prospective  witnesses  if  a 
"timely"  request  is  made.  The  Commission  explained  that 
"timely"  is  a  "legal  term  of  art"  which  cannot  be  precisely 
stated  because  it  varies  depending  upon  the  facts  and 
circumstances  of  each  individual  case.  The  Commission 
stated  that  under  certain  circumstances,  the  failure  of"~a 
party  to  reply  to  a  request  in  a  "timely"  manner  couicTT 
but  would  not  necessarily  result  in  the  imposition  of  a 
penalty.  Yet,  the  Commission  refuses  to  give  any  type  "of 
indication  in  the  rule  when  a  reply  must  be  made.  The 
Commission  further  refused  to  include  within  the  rule  the 
standards  used  to  determine  whether  the  request  was 
"timely."  The  Merit  Commission  also  failed  to  include  his 
policy  concerning  imposition  of  penalties  for  failure  to 
reply  in  a  timely  manner. 

(c)  Section  16.02  states  that  the  Commission  has  the  authority 
to  affirm,  reverse,  modify,  or  set  aside  the  action  of  the 
Hearing  Officer.  The  Commission  explained  that  it  makes 
all  final  determinations  after  reviewing  the  record,  and  it 
can  affirm,  reverse,  modify,  or  set  aside  any  action  of 
the  Hearing  Officer  for  any  or  no  reason  at  all  because 
the  Hearing  Officer  Ts  an  employee  of  the  Commission. 
The  Commission  refused  to  include  within  the  rule  an 
explanation  of  the  circumstances  under  which  the 
Commission  would  take  any  of  these  discretionary  actions. 
This  position  essentially  invalidates  any  rules  which 
purport  to  in  any  way  relate  to  the  Hearing  Officers,  arid 
renders  any  such  rules  superfluous.  In  Section  16.02  the 
Commission  is  in  effect  saying  that,  regardless  "of 
anything  else  that  is  said  within  these  rules  regarding 
the  Hearing  Officers,  the  Commission  will  do  whatever  it 
pleases,   and  will   not  be  bound   by  any  guidelines. 

(d)  Section  15.05(1)  states  that  the  Commission  "favors  the 
practice"  of  submitting  motions  to  written  charges  prior  to 
the  hearing  date.  The  Commission  explained  that  "favors 
the  practice"  should  be  interpreted  as  a  "strong 
suggestion."  However,  the  Commission  also  stated  that 
the  failure  to  submit  motions  to  written  charges  prior  ~to 
the  hearing  date  could,  but  would  not  necessarily  result 
in  the  imposition  of  sanctions  if  a  party  made  numerous 
motions  ori  tn~e  date  or  the  hearing.  The  Commission 
failed  to  include  this  policy  with  respect  to  the  imposition 
of  sanctions  within  the   rule. 
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(e)  Section  9.02(1)  provides  that  written  charges  seeking  an 
employee's  discharge,  demotion,  or  suspension  must 
contain  facts  which  allege  cause  for  the  proposed 
disciplinary  action  sought,  and  Section  9.02(2)  states  that 
the  charges  must  contain  facts  necessary  to  properly 
allege  cause.  Section  15.09  states  that  "For  good  cause 
shown  the  Hearings  [sic]  Officer  on  motion  may  quash  or 
modify  any  subpeona  [sic]  or  notice."  The  Commission 
explained  that  "cause"  is  a  "legal  term  of  art"  which  has 
been  interpreted  by  the  Illinois  Supreme  Court. 
Definition  of  this  term,  the  Commission  stated,  is 
impossible  because  of  constantly  changing  judicial 
interpretations;  therefore,  the  Commission  refused  to 
include  within  the  rule  the  standards  used  by  the 
Commission  and  Hearing  Officers  in  determining  whether 
"cause"   and   "good  cause"   were  shown. 

This  rulemaking  violates  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  because  the  rules  fail  to  state 
the  standards  used  by  the  Commission  in  making  determinations 
of  "cause,"  "timeliness,"  and  in  determining  whether  rules  or 
amendments  will  be  approved,  how  penalties  are  imposed  for 
violations  of  suggestions  which  appear  in  the  rules,  and  the 
conditions  under  which  the  Commission  will  affirm,  reverse, 
modify,  or  set  aside  the  action  of  the  Hearing  Officer.  These 
rules  do  .not  state  the  standards  as  precisely  and  clearly  as 
practicable  under  the  conditions,  as  required  by  Section  4.02, 
nor  do  these  rules  adequately  inform  those  persons  affected  by 
the  rulemaking  of  the  specific  standards  used  by  the 
Commission  in  making  these  discretionary  determinations.  Staff 
is  aware  of  the  fact  that  terms  such  as  "timely,"  "relevant , " 
"cause,"  and  "appropriate"  are  legal  terms  of  art  which  are 
interpreted  in  numerous  judicial  opinions;  however  more 
precise  definitions  of  these  terms  are  possible  and  practicable, 
and  should  be  included  within  the  rules  because  those  affected 
by  the  rules  are  entitled  to  be  informed  of  the  applicable 
standards. 
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Specific  Objection: 

The  Joint  Committee  objects  to  Section  9.03  of  the  Secretary  of 
State's  "Rules  of  the  Merit  Commission"  because  the  proposed 
rule  fails  to  include  the  standard  of  proof  which  the  Secretary 
of  State  is  required  to  show  in  order  to  meet  its  burden  of 
proof. 

Section  9.03  provides  that  "The  burden  of  proof  in  all 
disciplinary  hearings  shall   be  upon  the  employing  department." 

The  Commission  was  asked  to  explain  what  standard  of  proof  is 
required  in  order  for  the  various  departments  within  the 
Secretary  of  State's  office  to  meet  its  burden  of  proof.  The 
Commission  explained  that  "burden  of  proof"  is  a  "legal  term  of 
art"  which  is  judged  by  determining  whether  the  party  with 
the  burden  has  proved  its  case,  and  that  interpretation  of  the 
applicable  burden  of  proof  is  not  static,  but  changes  with 
changing  judicial  interpretations.  The  Commission  stated  that 
Illinois  courts  have  held  that  Merit  Commission  proceedings  are 
civil  proceedings,  and  therefore  the  applicable  standard  of 
proof  is  "preponderance  of  the  evidence."  However,  the 
Commission  refused  to  include  this  standard  within  the  rule 
because  like  burden  of  proof,  it  is  subject  to  changing  judicial 
interpretations. 

Section  7.04  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1007.04)  provides  that  one  of 
the  functions  of  the  Joint  Committee  is  the  "promotion  of 
adequate  ana  proper  rules  by  agencies  and  an  understanding 
on  the  part  of  the  public  respecting  such  rules."  The 
Commission  has  indicated  that  the  applicable  standard  of  proof 
is  "preponderance  of  the  evidence,"  but  the  Commission 
refused  to  include  this  standard  within  the  rule.  The 
proposed  rulemaking,  as  it  now  exists  fails  to  accurately  state 
the  Commission's  standard  of  proof,  and  therefore  fails  to 
promote  an  understanding  on  the  part  of  the  public  respecting 
such  rules.  Therefore,  this  rulemaking  violates  Section  7.04 
of  the  Act. 

This  rulemaking  also  violates  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  because  the  Commission  failed  to 
include  the  required  standard  of  proof  within  the  rule. 
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Rules  of  the  Merit  Commission 

Initial   Publication   in   Illinois  Register:    September  9,    1983 

Date  Second   Notice  Received:      October  25,    1983 

joint  Committee  Objection:    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Rule  4  and  Sections  15.11(1), 
and  15.17  of  the  Secretary  of  State's  "Rules  of  the  Merit 
Commission"  because  the  proposed  rules  do  not  include  the 
standards  to  be  used  by  the  Merit  Commission  in  making 
determinations  of  reasonableness  and  other  discretionary  terms. 

The  proposed  rules  contain  numerous  instances  in  which  the 
standards  used  by  the  Merit  Commission  and  Hearing  Officers 
in  making  determinations  of  "reasonableness"  and  other 
discretionary  determination  are  not  included  within  the  rules. 
In  each  instance,  the  Commission  was  askea  to  state  the 
standards  used  by  the  Commission  or  Hearing  Officer  in 
making  these  determinations,  and  to  include  these  standards 
within  the  rules.  The  following  is  a  discussion  of  the 
applicable  rules  and  the  Commission's  explanation  for  retaining 
other  discretionary   language  within  each   rule. 

(a)  Section  15.11(1)  provides  that  an  answer  or  objection  to 
each  interrogatory  shall  be  made  within  a  reasonable  time 
after  the  service  of  written  interrogatories']  and  Section 
15.13  provides  that  the  failure  to  answer  a  written 
request  for  an  admission  within  a  reasonable  time  shall  be 
deemed  to  be  an  admission.  In  addition  to  the 
Commission's  position  on  the  term  "reasonable,"  which  is 
discussed  below,  the  Commission  stated  that  a  "reasonable 
time"  to  answer  interrogatories  varies  depending  upon  the 
length  and  complexity  of  the  interrogatory,  and  therefore 
no  precise  time  period  can  be  stated  within  the  rules. 
The  difficulty  in  stating  a  time  period  notwithstanding,  in 
view  of  the  fact  that  failure  to  answer  within  this 
unknown  period  of  time  can  result  in  an  admission,  the 
necessity  of  specifying  the  time  period  is  obvious.  The 
Commission  also  stated  that,  depending  upon  the  facts 
and  circumstances  involved,  the  fact  that  an  interrogatory 
could  not  be  answered  before  the  time  set  for  the  hearing 
might  be  cause  for  a  continuance.  However,  the 
Commission  refused  to  include  within  the  rule  any  of 
these  relevant  factors,  and  further  refused  to  indicate  its 
policy  with   respect  to  continuances  within  the  rule. 

(b)  Rule  4  provides  that  "reasonable"  requests  to  inspect 
certain  documents  will  be  granted.  Section  11.02 
provides  that  summary  judgement  may  be  granted  if  the 
Director  of  Personnel's  submission  does  not  set  forth  facts 
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from  which  it  could  be  reasonably  concluded  that  the 
employee  is  properly  classified.  The  Commission  stated 
that  terms  such  as  "reasonable"  and  "unreasonable"  are 
"legal  terms  of  art"  which  cannot  be  defined  without 
resorting  to  judicial  interpretations.  The  Commission  also 
stated  that  the  "reasonable  man  standard"  is  used  by  the 
courts  to  make  after-the-fact  determinations  concerning 
actions  which  were  taken"]  and  that  since  this  term  is 
subject  to  changing  judicial  interpretations,  it  would  be 
impossible  to  include  within  the  rules  the  standards  which 
are  used  by  the  Commission  and  the  Hearing  Officers  in 
making  these  determinations;  therefore  the  Commission 
refused  to  include  within  the  rules  the  standards  used  in 
making         these        discretionary        determinations.  The 

Commission's  position,  however,  completely  ignores  the 
clear  mandate,  as  well  as  the  purpose  and  intent,  of  the 
Illinois  Administrative  Procedure  Act  provision  which 
requires  that  agency's  include  standards  for  the  exercise 
of  discretionary   powers. 

In  addition  to  the  Commission's  position  concerning  the  term 
"reasonable,"  the  Commission  stated  that  summary  judgment 
may  be  granted  if  the  Director's  submission  does  not  set  forth 
facts  from  which  it  could  be  reasonably  concluded  that  the 
employee  is  properly  classified.  The  Commission  stated  that, 
in  fact,  the  Hearing  Officer  will  propose  summary  judgment  if 
the  conditions  mentioned  in  Section  11.02  are  not  met  by  the 
Director's  submission  but  because  Section  15.19  provides  that 
parties  are  allowed  to  file  written  exceptions  and  legal 
arguments  to  a  proposal  for  decision,  summary  judgment  cannot 
be  granted  until  these  exceptions  and  arguments  have  been 
considered  by  the  Commission.  However,  that  response  fails  to 
focus  on  the  real  problem  with  the  rule  —  the  fact  that  it  fails 
to  provide  any  standards  for  the  exercise  of  the  discretion  of 
the  Commission  in  granting  or  denying  summary  judgment.  Fn 
addition,  the  Commission  failed  to  indicate  within  this  rule  the 
Commission's  policy  to  propose  summary  judgment  subject  to 
the  Commission's  review  pursuant  to  Section  15.19. 

(c)  Section  15.17  provides  that  it  a  party  unreasonably 
refuses  to  comply  with  the  rules  or  any  order  5T  the 
Commission  or  the  Hearing  Officer,  the  Hearing  Officer 
may  enter  an  adverse  finding,  order,  or  decision  "as  may 
be  necessary"  to  insure  just  disposition  of  the  matter.  In 
addition  to  the  Commission's  discussion  of  "reasonable," 
which  is  included  in  (a)  above,  the  Commission  explained 
that  an  unreasonable  refusal  to  comply  with  the  rules  or 
any  order  of  the  Commission  or  Hearing  Officer,  and  the 
sanction  imposed  for  such  refusal  would  depend  upon  the 
rule  or  order  involved,  and  that  the  reasonableness  of 
the  refusal  would  be  judged  by  a  "reasonable  prudent 
man"  standard.  The  Commission  refused  to  include  within 
the  rule  the  standards  used  in  making  these  discretionary 
determinations. 
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This  rulemaking  violates  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  because  the  rules  fail  to  include 
the  standards  used  by  the  Secretary  in  making  discretionary 
determinations.  Staff  is  aware  that  judicial  interpretations  of 
such  terms  as  "reasonable"  and  "unreasonable"  are  numerous, 
however,  more  precise  definitions  than  "reasonable"  and 
"unreasonable"  are  possible,  and  are  required  in  order  to  fully 
inform  those  affected  by  the  rule  of  the  standards  by  which 
the  agency  shall  exercise  the  discretionary  powers.  The  fact 
that  such  "legal  terms  of  art"  are  constantly  changing  does  not 
preclude  the  Commission  from  including  the  current 
interpretations  within  these  rules.  Inclusion  of  the  standards 
used  in  making  these  determinations  would  not  permanently 
bind  the  Commission  to  retain  outdated  interpretations.  Should 
the  interpretation  of  these  "legal  terms  of  art"  change,  the 
Commission  could  change  the  rule  through  the  general 
rulemaking  provisions  of  Section  5.01,  the  emergency 
rulemaking  provisions  of  Section  5.02,  or  the  peremptory 
rulemaking  provisions  of  Section  5.03  of  the  Illinois 
Administrative  Procedure  Act.  Additionally,  the  fact  that 
these  "legal  terms  of  art"  are  constantly  being  interpreted  by 
the  courts  appears  to  indicate  the  necessity  for  more  precisely 
defined  standards  within  the  rules  in  order  that  those  affected 
by  the  rules  will  be  fully  informed  by  the  applicable  standards 
used   in  making  discretionary  determinations. 
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Joint  Committee  Objection:    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  15.06(1)  of  the 
Secretary  of  State's  "Rules  of  the  Merit  Commission"  because 
the  proposed  rulemaking  fails  to  include  the  standards  used  by 
the  Commission  and  Hearing  Officers  in  making  discretionary 
determinations. 

Section  15.06(1)  provides  that  the  Commission  or  Hearing 
Officer  "may,  at  its  discretion,  for  good  cause  shown,  on 
timely    motion,    after    notice    to    the    opposite    party,    extend    the 
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time  for  filing  any  pleading  or  documents  or  may  continue  the 
date  of  a  scheduled   hearing  for  a  limited   period." 

The  Commission  was  asked  to  state  and  include  within  rule  the 
standards  used  by  the  Commission  or  Hearing  Officer  in 
determining  when  an  extension  or  a  continuance  shall  be 
granted,  whether  "good  cause"  has  been  shown,  when  a 
continuance  shall  be  granted,  and  what  period  of  time 
constitutes  a  "limited"   period. 

The  Commission  explained  that  all  of  the  terms  included  within 
Section  15.06(1)  are  "legal  terms  of  art"  which  are  recognized 
by  the  courts,  and  that  it  is  impossible  to  write  a  rule 
outlining  the  standards  used  by  the  Commission  and  Hearing 
Officer  in  making  these  discretionary  determinations.  The 
Commission  also  explained  that  the  continuance  granted  is  not 
general  but  "limited"  because  it  is  granted  for  a  specific 
period  of  time  which  varies  depending  upon  the  schedules  of 
the  Hearing  Officer,  the  parties,  and  their  attorneys,  and  the 
"good  cause"   shown  for  the  continuance. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  each 
rule  which  implements  a  discretionary  power  to  be  exercised  by 
an  agency  must  include  the  standards  by  which  the  agency 
shall  exercise  that  power.  Section  4.02  also  requires  that 
such  standards  sholl  be~stated  as  precisely  and  clearly  as 
practicable  under  the  conditions,  in  order  to  fully  inform  those 
persons  affected   by  the  rule. 

This  rulemaking  violates  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  because  the  Commission  has 
attempted  to  create  discretionary  powers  to  be  exercised  by 
the  Commission  and  Hearing  Officers  without  including  within 
the  rules  the  standards  and  criteria  to  be  used  in  the  exercise 
of  that  discretion.  The  fact  that  these  phrases  are  "terms  of 
art"  which  courts  periodically  interpret  does  not  deter  from 
the  fact  that  these  phrases  grant  discretionary  powers  to  the 
Commissioners  and  Hearing  Officers  without  providing  any 
guidance  as  to  the  exercise  of  these  discretionary  powers,  in 
violation  of  Section  4.02.  Furthermore,  this  rulemaking 
violates  Section  4.02  because  those  persons  affected  by  the 
rule  are  not  apprised  of  the  standards  used  by  Commission  and 
Hearing  Officers  in  making  these  discretionary  determinations. 
Additionally,  the  fact  that  courts  are  constantly  called  upon  to 
interpret  these  terms  indicates  that  the  judicial  interpretations 
have  not  completely  clarified  these  "legal  terms  of  art"  for 
those  who  might  be  affected  by  these  rules.  Therefore, 
standards  are  necessary  in  order  to  fully  inform  those  persons 
affected   by  the  rule. 
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Publication  as  Adopted   in  the   Illinois  Register:      December  30,   1983 
Effective  Date:      January  1,    1984 

Miscellaneous  Agencies 

ILLINOIS   COMMERCE   COMMISSION 

Rule  10  of  General  Order  172  Second  Revised,  Rules  Establishing 
Procedures  for  Gas,  Electric,  Water,  and  Sanitary  Sewer  Utilities 
Governing  Eligibility  for  Service,  Deposits,  Payment  Practices  and 
Discontinuance  of  Service 

Initial   Publication  in   Illinois  Register:    August  6,    1982 

Date  Second   Notice   Received:      June  20,    1983 

Joint  Committee  Objection:   July   12,    1983 

Specific  Objection: 

The  final  sentence  of  the  first  paragraph  of  Rule  10  states, 
"No  customer  shall  be  liable  for  unbilled  or  misbilled  service 
after  expiration  of  the  applicable  period  except  in  those 
instances  to  which  General  Orders  24,  159  and  161  or  the 
following  paragraphs  of  the  Rule  apply."  The  Commission 
indicated  that  these  General  Orders  set  forth  standards  of 
service  by  water,  gas,  and  electric  utilities  and  that  they 
contain  rules  which  permit  utilities  to  inspect  and  maintain 
property  in  a  systematic  manner  which  provide  utilities  with 
the  basic  mechanisms  for  discovery  of  errors.  Furthermore, 
these  General  Orders  provide  a  limited  billing  period  when 
incorrect  billing  has  occurred  due  to  meter  error. 

The  Commission  was  asked  to  clarify,  within  the  rules,  those 
parts  of  the  General  Orders  which  would  remove  the  one  or 
two-year  time  limit  on  back-billing.  The  Commission  explained 
that  Rule  14  of  General  Order  159  and  Rule  16  of  General 
Order  161,  which  outlined  requirements  governing  the 
adjustment  of  bills  for  meter  errors,  were  the  specific 
provisions  which  applied  to  back-billing.  The  Commission  also 
stated  that  General  Order  24  deals  with  standards  of  service 
for  water  utilities  but  contains  no  specific  rule  dealing  with 
back-billing.  When  the  Commission  was  asked  to  include 
specific  references  within  the  rulemaking,  the  Commission 
declined.  The  Commission  stated  as  its  reason  for  refusing  to 
insert  such  references  that  Rule  10  is  a  much-used  rule  and, 
since  the  language  has  not  caused  problems,  it  prefers  to 
avoid  changing  the  rule. 

The  Joint  Committee  appreciates  the  Commission's  concerns 
regarding  its  reluctance  to  amend  the  rulemaking;  however  the 
Joint    Committee    feels    that    the    lack    of    references    to    specific 
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rules  of  the  Commission's  General  Orders  inadequately  limits 
the  Commission's  application  of  this  rule  in  that  it  fails  to 
adequately  inform  the  affected  parties  of  the  specific 
provisions  which  may  vary  the  one  or  two-year  back-billing 
limits.  Additionally,  each  of  the  General  Orders  cited  is 
lengthy  and  contain  more  than  twenty  separate  rules,  thus 
making  it  difficult  for  the  affected  consumer  to  determine  the 
relevant       and       applicable       provisions.  Furthermore,       the 

Commission's  inability  to  provide  a  citation  to  any  specific  rule 
within  General  Order  24  dealing  with  back-billing  leads  the 
Joint  Committee  to  question  whether  a  citation  to  this  General 
Order  should  be  included  within  the  rulemaking.  It  appears 
that  the  Commission  could  readily  inform  the  affected  public  of 
the  rules  and  remedy  the  objection  by  agreeing  to  insert 
references  to  the  applicable  provisions  within  the  proposed 
rulemaking. 

Therefore,  the  Joint  Committee  objects  to  Rule  10  of  General 
Order  172  because  it  fails  to  adequately  inform  the  affected 
public  of  the  specific  rules  within  the  cited  General  Orders 
which  may  allow  customers  to  be  billed  after  the  expiration  of 
the  time  limits  set  in  this  rulemaking. 

Date  Agency   Response  Received:      July  20,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      August  5,    1983 

Effective   Date:      July   22,    1983 

Rule  10  of  General  Order  172  Second  Revised,  Rules  Establishing 
Procedures  for  Gas,  Electric,  Water,  and  Sanitary  Sewer  Utilities 
Governing  Eligibility  for  Service,  Deposits,  Payment  Practices  and 
Discontinuance  of  Service 

Initial   Publication  in    Illinois   Register:    August  6,    1982 

Date  Second   Notice  Received:      June  20,    1983 

Joint  Committee  Objection:   July   12,    1983 

Specific  Objection: 

Rule  10  of  General  Order  172  deals  with  unbilled  service. 
This  rulemaking  establishes,  as  a  general  rule,  that  residential 
customers  must  be  billed  for  utilities  within  one  year  of  the 
date  of  service,  while  non-residential  customers  must  be  billed 
within  a  two-year  period.  With  the  exception  of  three  other 
Commission  Orders  (24,  159,  and  161)  no  customer  is  liable  for 
unbilled   service  except  as  provided   in   Rule  10. 
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The  second  paragraph  of  Rule  10  outlines  the  exceptions  to  the 
general   rule.      This  paragraph,    in   part,   states: 

When  a  utility  proves  that  there  has  been 
tampering  with  wires,  pipes,  meters  or  other 
service  equipment  and  proves  that  the 
customer  enjoyed  the  benefit  of  such 
tampering,  the  utility  is  not  restricted  to  the 
above  time  limitation  on  unbilled  service. 

The  Commission  was  asked  if  the  utility  must  prove  to  the 
Commission  that  customers  have  tampered  with  and  benefitted 
from  the  tampering  with  wires,  pipes,  and  meters. 
Furthermore,  the  Commission  was  asked  to  explain  the  process 
for  proving  these  accusations  to  the  Commission.  The 
Commission  explained  that  this  process  begins  when  the  utility 
feels  that  there  has  been  a  tampering  or  diversion  for  which 
the  customer  owes  money.  The  utility  would  submit  a  bill  to 
the  customer  in  such  cases.  If  the  customer  disputed  the  bill, 
and  the  parties  cannot  resolve  the  dispute,  then  the 
Commission  would  become  involved.  The  Commission  explained 
that  such  a  situation  would  be  a  "contested  case"  subject  to 
the  Commission's  contested  case  hearing  rules.  The 
Commission  was  asked  to  reflect  this  policy  within  the  rules; 
however,   the  Commission  declined. 

Section  7.04  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1007.04)  provides  in  part,  that 
one  of  the  functions  of  the  Joint  Committee  is  the  "promotion 
of  adequate  and  proper  rules  by  agencies."  It  appears  that 
this  rulemaking  is  not  accurate  and  current  because  the 
rulemaking  implies  that  the  matter  of  proof  is  a  condition 
precedent  to  the  billing  at  issue.  The  actual  procedure  of 
"proof"  does  not  occur  before  the  billing  takes  place.  While 
not  explicit  in  the  rule,  the  position  of  the  Commission  is  that 
the  utility  is  not  required  to  "prove"  anything  until  the 
customer  disputes  the  bill  or  complains  to  the  Commission 
either  formally  or  informally.  Hence,  this  implication  is  not 
the  policy  of  the  Commission,  and  therefore  the  rule  fails  to 
accurately  reflect  the  Commission's  current  policy. 

Additionally,  the  Commission  was  asked  to  delineate  the 
standards  used  by  the  Commission  in  determining  whether  the 
"proof"  given  by  the  utility  was  adequate.  The  Commission 
explained  that  standards  used  by  the  Commission  to  decide  a 
"contested  case"  would  be  the  standard  of  "preponderance  of 
evidence."  When  the  Commission  was  asked  to  reflect  within 
the  rules  the  standards  used  by  the  Commission  in  determining 
whether  the  utility  has  "proved"  that  a  customer  has  tampered 
with  wires,  pipes  or  meters,  the  Commission  declined.  The 
Commission  stated  that  this  is  a  much-used  rule  and,  since  the 
language  does  not  appear  to  have  caused  problems,  it  prefers 
to  avoid  changing   the   rule. 
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Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  each 
rule  which  implements  a  discretionary  power  to  be  exercised  by 
an  agency  must  include  the  standards  by  which  the  agency 
shall  exercise  that  power.  This  section  also  requires  that 
such  standards  shall  be  stated  as  precisely  and  clearly  as 
practical  under  the  conditions,  in  order  to  fully  inform  those 
persons  affected  by  the  rule.  The  Commission  has  attempted 
to  create  discretionary  powers  in  the  rule  without  including 
the  standards  and  criteria  by  which  it  exercises  that  power. 

This  rule  violates  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act  because  this  rule  fails  to  state  the  standards 
used  by  the  Commission  in  determining  whether  the  utility  has 
"proved"  that  a  customer  has  tampered  with  wires,  pipes  or 
meters.  The  Commission's  failure  to  specifically  state  in  the 
rule  the  standards  used  by  the  Commission  in  making  these 
discretionary  determinations  violates  Section  4.02  of  the  IAPA 
in  that  the  rule  fails  to  specifically  state  such  standards  and 
because  those  persons  affected  by  the  rule  are  not  apprised  of 
the  standards  used  by  the  Commission.  The  inclusion  of 
standards  within  the  rule  would  remedy  this  objection; 
nonetheless  the  Commission  has  declined  to  insert  such 
standards  within  the  rule. 

Therefore,  the  Joint  Committee  objects  to  Rule  10  because  the 
rule  fails  to  accurately  present  the  policy  of  the  Commission, 
and  fails  to  include  the  standards  used  by  the  Commission  in 
determining  whether  the  utility  has  "proved"  that  a  customer 
has  tampered  with  wires,    pipes  or  meters. 

Date  Agency   Response  Received:      July  20,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      August  5,    1983 

Effective  Date:      July   22,    1983 

STATE   BOARD   OF   ELECTIONS 

Approved  Voting   Systems   (26   111.    Adm.    Code  204.10) 

Initial   Publication   in   Illinois   Register:   May  20,    1983 

Date  Second  Notice  Received:      July   18,    1983 

Joint  Committee  Objection:   August  18,    1983 

Specific  Objection: 

Proposed  Section  204.10  of  the  Rules  of  the  State  Board  of 
Elections    states    that    "Voting    systems    currently    approved    for 
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use   in    the   State   of    Illinois    shall    be  identified    on    a    list   to    be 

maintained     by     the     State     Board     of  Elections."       The     list     is 

currently  part  of  the  rules.  This  rulemaking  would  remove 
the  list  from  the  rules. 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act 
defines  "rule"  as  an  "agency  statement  of  general  applicability 
that  implements,  applies,  interprets  or  prescribes  law  or 
policy."  The  Board's  list  of  approved  voting  systems  appears 
to  meet  this  statutory  definition,  for  the  list  is  the  result  of 
the  implementation,  application,  and  interpretation  of  the 
Board's  approval  policies,  therefore,  it  should  be  promulgated 
as  such  pursuant  to  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act. 

The  present  rule  lists  the  names,  addresses,  and  dates  of 
approval  for  the  six  voting  systems  which  have  been  approved 
by  the  State  Board  of  Elections  for  use  in  the  State  of  Illinois. 
The  most  recent  voting   system  approval  occurred   in   1975. 

Staff  requested  that  the  Board  explain  why  this  list  of 
currently  approved  voting  systems  should  not  remain  on  file 
as  a  rule  pursuant  to  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act.  The  Board  stated  its  opinion  that  the  list  is 
not  a  rule  within  the  Section  3.09  definition,  but  is  merely  the 
result  of  the  procedures  used  by  the  Board  to  approve  voting 
systems.  However,  the  Board  explained  that  the  present  rule 
cannot  be  kept  current  because  the  rulemaking  process  takes 
approximately  three  months  to  complete.  In  addition,  the  Board 
explained  that  while  the  proposed  rule  does  not  include  a  list 
of  approved  voting  systems,  it  does  include  the  location  of  the 
list,  which  would  improve  public  access  to  the  list  and  allow  it 
to  be  automatically  updated  as  changes  were  made.  The  Board 
stated  that  this  list  would  be  available  for  public  inspection 
and  copying  during  regular  business  hours  at  the  State  Board 
of  Elections  offices  in  Springfield  and  Chicago.  The  Board 
indicated  a  willingness  to  include  these  policies  within  the 
rule. 

The  proposed  rulemaking  is  an  attempt  to  circumvent  the 
requirements  of  the  IAPA  (Sections  3.09,  4[c)  ,  and  5.01)  by 
allowing  the  Board  to  amend  the  approved  list  without 
informing  the  public  of  the  change,  and  without  subjecting  the 
change  to  legislative  oversight^  It  does  not  appear  that  the 
requirements  o?  the  Illinois  Administrative  Procedure  Act 
greatly  impede  change  of  the  list  of  approved  voting  systems, 
particularly  since  the  most  recent  approval  occurred  in  1975. 
When  an  immediate  change  is  necessary,  the  emergency 
rulemaking   provisions  of  the  Act  can  be  used. 

The  Joint  Committee  appreciates  the  willingness  of  the  Board  to 
include  in  the  rulemaking  its  policies  concerning  the  public 
availability   of  the    lists   of   approved    voting    systems.      However, 
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this  inclusion  does  not  remedy  the  primary  problems  with  this 
rule. 

Therefore,  the  Joint  Committee  objects  to  this  rulemaking  on 
the  basis  that  it  violates  Sections  3.09,  4(c),  and  5.01  of  the 
Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Failed  to  Respond 

Publication  as  Adopted   in  the   Illinois   Register:      Withdrawn 

Effective  Date:      None 

Declaratory  Orders  and  Advisory  Opinions,    Part  10,   Subpart  7 

Initial   Publication  in   Illinois   Register:   July  8,   1983 

Date  Second   Notice  Received:      September  2,    1983 

Joint  Committee  Objection:    September  22,    1983 

Specific  Objection: 

Section  701  o1  the  proposed  rulemaking  concerns  the  issuance 
of  advisory  opinions.  Advisory  opinions  are  limited  to  specific 
facts  and  issues,  and  the  Board  will  not  issue  opinions  based 
upon  general  or  hypothetical  questions,  nor  upon  the  activities 
of  third  parties.  The  issuance  of  advisory  opinions  is  further 
limited  by  Section  701(b)(2)  which  provides:  "Advisory 
opinions  shall  be  limited  to  those  issues  which  are  deemed  to 
be  of  significant  overall  importance  in  the  implementation  and 
enforcement  of  the  Election  Laws.  Issuance  of  any  advisory 
opinion  shall  at  all  times  be  discretionary  with  the  Board." 

The  Board  was  asked  to  include  within  Section  701(b)(2)  the 
standards  it  used  in  deciding  whether  to  issue  advisory 
opinions.  The  Board  stated  that  advisory  opinions  are  only 
issued  when  the  Board  deems  an  issue  to  be  of  "significant 
overall  importance."  The  Board  may  deem  an  issue  to  be 
significant  if  it  had  arisen  previously  without  being  resolved, 
or  if  it  has  general  applicability,  or  if  for  some  other  reason 
the  Board  determined  that  the  issue  is  important  enough  to 
merit  attention.  The  Board  expressed  the  need  for  the 
flexibility  to  make  these  determinations  on  a  case-by-case 
basis,  and  therefore  refused  to  include  any  standards  within 
the  rule. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  a  rule 
which  implements  a  discretionary  power  to  be  exercised  by  an 
agency     include     the     standards     by     which     that     agency     shall 
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exercise  the  power.  Section  4.02  also  provides  that  such 
standards  shall  be  stated  as  precisely  and  clearly  as  possible 
under  the  conditions  in  order  to  inform  fully  those  persons 
affected  by  the  rule.  The  Board  has  attempted  to  create 
discretionary  powers  in  these  rules  without  providing  the 
standards  and  criteria  which  will  be  used  in  the  exercise  of 
that  power.  Therefore,  the  rule,  as  stated,  does  not  fully 
inform  those  affected  by  the  rule  of  the  specific  standards 
used  by  the  Board  in  making  such  discretionary 
determinations.  The  Board  has  indicated  the  standards  it  uses 
in  making  these  determinations.  The  inclusion  of  these 
standards  within  the  rule  would   remedy  this  objection. 

This  rulemaking  violates  Section  4.02  because  Section  701(b)(2) 
fails  to  specifically  state  the  standards  used  by  the  Board  in 
determining  when  advisory  opinions  will  be  issued.  The  Joint 
Committee  objects  to  Section  701(b)(2)  of  the  "Rules  and 
Regulations  of  the  State  Board  of  Elections"  because  the 
proposed  rulemaking  fails  to  include  the  standards  used  by  the 
Board  in  making  discretionary  determinations. 

Date  Agency   Response  Received:      November  18,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      November  28,    1983 

Effective  Date:      November  9,    1983 


Order  of  the  Board;    Civil   Penalties,    Part  10,   Subpart  402 

Initial   Publication  in   Illinois  Register:      July  8,    1983 

Date  Second   Notice  Received:      September  2,    1983 

Joint  Committee  Objection:      September  22,    1983 

Specific  Objection: 

Section  402  of  the  proposed  rulemaking  outlines  the  procedures 
for  Board  review  of  the  reports  of  the  Hearing  Examiner  and 
the  General  Counsel.  Section  402(a)(1)  provides  that:  "Oral 
argument  before  the  Board  prior  to  issuance  of  a  final  order 
shall   be  permitted  at  the  Board's  discretion." 

The  Board  was  asked  to  include  within  Section  402(a)(1)  the 
standards  which  are  used  by  the  Board  in  determining  whether 
to  permit  oral  argument  before  the  Board  prior  to  the  issuance 
of  the  final  order.  The  Board  explained  that  the  hearing 
before  the  Board  is  the  third  hearing  in  the  hearing  process, 
and  that  oral  argument  is  allowed  at  each  of  the  previous 
hearings.  For  this  reason,  the  Board  explained  that  oral 
testimony     is    only     permitted     before    the     Board     prior    to    the 
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issuance  of  a  formal  order  in  "exceptional  cases."  The  Board 
further  explained  that  oral  argument  would  be  permitted 
whenever  the  Board  determines  that  the  argument  would 
provide  additional  information  which  would  affect  the  outcome 
of  the  hearing.  The  Board  refused  to  include  such  modifying 
language  in  the  rule. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  a  rule 
which  implements  a  discretionary  power  to  be  exercised  by  an 
agency  include  the  standards  by  which  that  agency  shall 
exercise  the  power.  Section  4.02  also  provides  that  such 
standards  shall  be  stated  as  precisely  and  clearly  as  possible 
under  the  conditions  in  order  to  inform  fully  those  persons 
affected  by  the  rule.  The  Board  has  attempted  to  create 
discretionary  powers  in  these  rules  without  pruviding  the 
standards  and  criteria  which  will  be  used  in  the  exercise  of 
that  power.  Therefore,  the  rule,  as  stated,  does  not  fully 
inform  those  affected  by  the  rule  of  the  specific  standards 
used  by  the  Board  in  making  such  discretionary 
determinations. 

This  rulemaking  violates  Section  4.02  because  Section  402(a)(1) 
fails  to  specifically  state  the  standards  used  by  the  Board  in 
determining  when  oral  argument  before  the  Board  prior  to  the 
.  issuance  of  the  final  order  shall  be  permitted.  The  Joint 
Committee  objects  to  Section  402(a)(1)  of  the  "Rules  and 
Regulations  of  the  State  Board  of  Elections"  because  the 
proposed  rulemaking  fails  to  include  the  standards  used  by  the 
Board   in  making  discretionary  determinations. 

Date  Agency   Response  Received:      November  18,    1983 

Nature  of  Agency   Response:     Modified  to  Meet  the  Objection 

Publication  as  Adopted   in  the   Illinois  Register:      November  28,    1983 

Effective  Date:      November  9,    1983 


ENVIRONMENTAL  PROTECTION   AGENCY 

Procurement  Rules   (44   III.    Adm.    Code  3500) 

Initial   Publication  in   Illinois  Register:    November  12,    1982 

Date  Second   Notice   Received:     January   18,    1983 

Joint  Committee  Objection:    April   19,    1983 

Specific  Objection: 

The   Joint   Committee  objects   to   the    Procurement    Rules   because 
ihe    rules   have   not   been   approved   as   required   by   Section   5   of 
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the  Illinois  Purchasing  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par. 
132.5). 

Date  Agency   Response  Received:      July  13,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      October  21,    1983 

Effective  Date:      November  4,    1983 

OFFICE  OF  THE  STATE   FIRE  MARSHAL 

Policy  and   Procedures  Manual   for  Fire   Protection   Personnel    (41    III.    Aam. 
Code  140) 

Initial   Publication  in   Illinois  Register:    October  8,   1982 

Date  Second   Notice  Received:      December  23,    1983 

Joint  Committee  Objection:    February  23,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  140.390  of  the  proposed 
rulemaking  because  Section  140.390  is  not  a  rule  as  defined  in 
Section  3.09  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.    Stat.    1981,   ch.    127,    par.    1003.09). 

Date  Agency   Response  Received:   March  15,    1983 

Nature  of  Agency   Response:      Withdrew  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      October  7,    1983 

Effective  Date:      September  23,    1983 

Rules    and    Regulations    Relating    to    General    Storage    (41     111.    Adm.    Code 
T60j 

Initial   Publication  in   Illinois  Register:    March   11,    1983 

Date  Second   Notice  Received:    October  4,    1983 

Joint  Committee  Objection:      November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Sections  160.510(b)  and  (c)  of 
the  Office  of  the  State  Fire  Marshal's  "Rules  and  Regulations 
Relating  to  General  Storage"  because  the  Office  lacks  the 
statutory       authority       to      promulgate       rules      governing       the 
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dismantling  of  abandoned  bulk  plants  and  because  Section 
160.510  fails  to  include  Agency  policy. 

Section  160.510  sets  forth  provisions  governing  the  operation 
and  dismantling  of  abandoned  bulk  plants.  Section  160.150 
states: 

Section   160.510     ABANDONED   BULK    PLANTS 

a)  If  a  bulk  plant  is  closed  for  a  period  of 
twenty-four  (24)  months,  the  owner 
shall  either  put  the  plant  back  into 
operation  or  remove  all  pertoleum  I  sic] 
products  and  properly  secure  the  site 
for  possible  future  use. 

b)  If  after  five  years  from  date  of  original 
closing  said  bulk  plant  is  not  restored 
to  operation  it  shall  be  dismantled  and 
the  equipment  removed. 

c)  Such  dismantling  and  removal  shall  be 
completed  within  90  days. 

When  the  Office  was  asked  its  specific  statutory  authority  for 
promulgating  rules  which  outline  dismantling  procedures  for 
abandoned  bulk  plants  (Sections  160.510  (b)  and  (c)),  the 
Office  admitted  that  it  has  no  specific  statutory  authority. 
The  Office  explained  that  it  relies  on  Section  2  of  "An  Act  to 
regulate  the  storage,  transportation,  sale  and  use  of  gasoline 
and  volatile  oils"  which  in  part,  states,  "Lt]he  Office  of  the 
State  Fire  Marshal  has  [the]  power  to  make  and  adopt 
reasonable  rules  and  regulations  governing  the  keeping, 
storage,  transportation,  sale  or  use  of  gasoline  and  volatile 
oils"  to  promulgate  this  rule.  The  Joint  Committee  questioned 
whether  this  statutory  grant  of  authority  includes  the  power  to 
promulgate  rules  governing  the  dismantling  of  abandoned  bulk 
plants,  in  view  of  the  fact  that  an  abandoned  plant  will  not  be 
keeping  or  storing  any  gasoline  or  oil  in  its  tanks.  The  Office 
contends  that  it  is  required  to  make  decisions  balancing  the 
public  safety  against  individual  property  rights  as  part  of  the 
process  of  regulating  the  storage  of  volatile  liquids.  In 
exercising  this  authority,  the  Office  stated,  it  has  determined 
that  rules  governing  the  operation  and  dismantling  of 
abandoned  bulk  plants  are  advisable  because  certain  amounts 
of  potentially  dangerous  liquid  and  fumes  will,  as  a  practical 
matter,  always  be  present  at  an  unused  bulk  plant. 
Nonetheless,  it  is  obvious  from  a  reading  of  the  language  of 
the  statute  that  it  is  directed  at  active  plants  and  not  closed 
and  abandoned   plants. 

The  Office  was  also  asked  if  it  had  further  policy  relating  to 
the  dismantling  of  abandoned  bulk  plants.  The  Office 
explained     that     it     has     not     completely     formulated     its     policy 

219 


1983  STATEMENTS  OF  OBJECTION 
TO  PROPOSED  RULES 


covering  aU  aspects  of  the  dismantling  operation  but  that  its 
general  policy  is  to  consider  a  bulk  plant  to  be  "dismantled"  if 
all  the  plant's  storage  tanks  have  been  torn  down,  cut  in  two, 
had  numerous  holes  cut  in  them,  or  been  crushed  with  a 
crane.  This  policy  is  obviously  significant,  since  there  is 
likely  to  be  a  considerable  cost  difference  between  completely 
tearing  down  a  plant  and  merely  cutting  a  tank  in  two  or 
putting  holes  in  it.  When  asked  that  this  policy  be  inserted 
into  the  rule,  the  Office  declined  to  do  so,  stating  that  it 
might  amend  the   rule  at  some  time  in  the  future. 

The  Office's  arguments  are  unpersuasive.  Bulk  plants,  like 
other  property,  belong  to  owners  who  have  a  right  to  use 
them  within  wide  limits,  unless  the  use  is  one  specifically 
prohibited  by  statute.  Clearly,  the  Office  retains  the 
authority  to  regulate  any  bulk  plant  which  stores  either 
gasoline  or  volatile  oils.  However,  there  appears,  in  the 
absence  of  a  positive  individual  finding  of  fire  or  explosion 
hazard,  an  unbridgeable  gap  between  this  power  to  regulate 
and  the  power  to  promulgate  rules  governing  the  dismantling 
of  abandoned  bulk  plants.  Despite  the  practical  considerations 
cited  by  the  Office  in  support  of  its  position,  it  appears  the 
Office  has  only  the  statutory  authority  to  regulate  storage, 
transportation  and  sale  of  liquids  and  that  this  authority  does 
not  include  power  to  promulgate  rules  governing  the 
dismantling  of  abandoned  bulk  plants. 

Furthermore,  Section  7.04  of  the  Illinois  Administrative 
Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  1007.04) 
provides  that  one  of  the  functions  of  the  Joint  Committee  is 
the  "promotion  of  adequate  and  proper  rules  by  agencies  and 
ar.  understanding  on  the  part  of  the  public  respecting  such 
rules."  The  proposed  rulemaking,  as  it  now  exists,  violates 
Section  7.04  of  the  IAPA  in  that  the  rulemaking  does  not 
promote  an  understanding  on  the  part  of  the  public  respecting 
such  rules  because  the  Office  has  failed  to  include  its  policy 
governing   the  dismantling  of  bulk  plants  within   its   rulemaking. 

In  the  absence  of  any  explicit  or  implicit  statutory  authority, 
it  appears  that  the  Office  is  not  authorized  to  promulgate  rules 
governing  the  dismantling  of  abandoned  bulk  plants.  In  view 
of  the  fact  that  the  proposed  section  was  promulgated  for  the 
purpose  of  protecting  the  public's  safety,  it  appears  that  there 
may  be  some  merit  in  the  argument  that  there  is  a  need  for 
such  rules.  However,  this  appears  to  be  a  matter  of  policy  to 
be  properly  considered  by  the  General  Assembly. 

For  the  preceding  reasons,  the  Joint  Committee  objects  to 
Sections  160.510(b)  and  (c)  because  the  State  Fire  Marshal 
lacks  the  statutory  authority  to  promulgate  rules  governing  the 
dismantling  of  abandoned  bulk  plants  and  because  Section 
160.510  fails  to  include  agency  policy. 

Date  Agency   Response   Received:    Pending 
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Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois  Register:      Pending 

Effective  Date:      Pending 


Rules    and    Regulations    Relating    to    Service    Stations    (41     111.    Adm.    Code 
TTOT 

Initial   Publication  in   Illinois   Register:    March  4,   1983 

Date  Second   Notice   Received:      October  20,    1983 

Joint  Committee  Objection:    November  17,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  Section  170.76(c)(3)  of  the 
Office  of  the  State  Fire  Marshal's  "Rules  and  Regulations 
Relating  to  Service  Stations"  because  the  Office  lacks  the 
specific  statutory  authority  to  require  tank  repair  firms  to  file 
a  certificate  of  insurance  with  the  Office. 

Section  170.76  is  entitled  "Leaking  Underground  Tanks,"  and 
states  when  a  tank  is  determined  to  be  leaking,  it  can  be 
removed,  replaced  or  repaired.  Section  170.76(c)  delineates 
rules  governing  the  repair  of  underground  tanks  and  provides 
that  existing  underground  tanks  may  be  glass  or  epoxy-lined, 
provided  that  certain  conditions  for  repairs  are  met.  These 
certain  conditions  are  outlined  within  Section  170.76(c)  with 
Section  170.76(c)(3)  stating,  "Any  firm  proposing  such  a 
repair  shall  have  on  file,  with  the  State  Fire  Marshal,  a 
certificate  of  insurance." 

The  Office  was  asked  its  specific  statutory  authority  for 
requiring  a  tank  repair  firm  to  have  a  certificate  of  insurance 
on  file  with  the  State  Fire  Marshal.  The  Office  replied  that  it 
had  no  specific  statutory  authority  for  the  provision  but  relied 
on  its  general  authority  set  forth  in  Section  2  of  "An  Act  to 
regulate  the  storage,  transportation,  sale  and  use  of  gasoline 
and  volatile  oils"  (III.  Rev.  Stat.  1981,  ch.  127£,  par.  154) 
which  states  in  part,  "[t]he  Office  of  the  State  Fire  Marshal 
has  [the]  power  to  make  ana  adopt  reasonable  rules  and 
regulations  governing  the  keeping,  storage,  transportation, 
sale  or  use  of  gasoline  and  volatile  oils."  The  Office  asserted 
that  this  regulation  concerns  the  "storage,"  "keeping"  and 
"sale"  of  "gasoline  and  volatile  oils"  and  is  a  reasonable 
exercise  of  its  rulemaking  power  for  the  purpose  of  protecting 
the  public's  safety  and  tank  owners  from  unqualified  repairers 
who  cannot  obtain  insurance.  The  Office  further  stated  that 
firms  have  traditionally  filed  such  certificates  with  tht  Office, 
and  that  it  has  not  received  any  negative  comments  pursuant 
to  this  newly  proposed   requirement. 
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Section  2  of  "An  Act  to  regulate  the  storage,  transportation, 
sale  and  use  of  gasoline  and  volatile  oils"  does  not,  explicitly 
or  implicitly,  grant  the  Office  the  authority  to  promulgate 
rules  requiring  tank  repair  firms  to  file  a  certificate  of 
insurance  with  the  Office.  It  appears  that  the  Office's 
assertion  that  this>  provision  is  a  reasonable  exercise  of  its 
rulemaking  power  and  is  needed  for  the  purpose  of  protecting 
the  public,  is  without  merit.  Rather,  the  major  thrust  of  the 
proposed  rule  appears  to  be  to  protect  the  interest  of  the  tank 
owner  from  possible  financial  loss.  While  the  protection  from 
financial  loss  is  important,  this  appears  to  be  a  matter  within 
the  responsibility  of  the  tank  owner,  and  not  within  the 
authority  of  the  State  Fire  Marshal  to  regulate.  Certainly  the 
question  of  whether  or  not  a  tank  repairer  is  insured  is  at  the 
very  best  only  tangential ly  related  to  the  question  of  whether 
the  volatile  liquids  are  being  stored  safely.  hence,  the 
proposed  rule  appears  to  stretch  the  statutory  grant  of 
rulemaking  authority  beyond  that  which  was  reasonably 
intended  by  the  General  Assembly. 

In  the  absence  of  any  explicit  or  implicit  statutory  authority, 
it  appears  that  the  Office  is  not  authorized  to  promulgate  this 
rule.  In  view  of  the  fact  that  the  proposed  rule  was 
promulgated  for  the  purpose  of  protecting  the  public's  safety, 
and  that  firms  have  traditionally  filed  such  certificates  with 
the  Office,  it  appears  that  there  may  be  a  need  for  such  a 
rule.  However,  this  appears  to  be  a  matter  of  policy  to  be 
properly  considered  by  the  General  Assembly. 

For  the  preceding  reasons,  the  Joint  Committee  objects  to 
Section  170.76(c)(3)  because  the  Office  of  the  State  Fire 
Marshal  lacks  the  specific  statutory  authority  to  require  tank 
repair  firms  to  file  insurance  certificates  with  the  Office. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      Pending 

Effective  Date:      Pending 

ILLINOIS    INDUSTRIAL  COMMISSION 

Rules      Governing      Practice      Before      the      Industrial      Commission;      Rule 

4-(7)(C) 

[Emergency] 

Initial   Publication   in   Illinois  Register:    December  17,    1982 

Joint  Committee  Objection:    January   25,    1983 

Specific  Objection: 
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Emergency  Rule  4-(7)(C)  specifies  that  in  appeals  before  the 
Industrial  Commission  the  appealing  party's  summary  of  the 
case,  and/or  brief/abstract  must  be  filed  not  less  than  15  days 
prior  to  the  date  of  oral  argument.  The  rule  further  specifies 
the  means  by  which  compliance  with  the  rule  may  be  shown 
(e.g.,  Commission  date  stamp,  postmark,  or  registered  mail 
receipt) . 

The  Joint  Committee  objects  to  Emergency  Rule  4-(7)(C)  on  the 
grounds  that  there  is  no  "threat  to  the  public  interest,  safety 
or  welfare"  justifying  the  use  of  emergency   rulemaking   powers. 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Refusal 

Effective  Date:      December  7,    1982 


STATE   BOARD   OF   INVESTMENT 

Employees'   Deferred   Compensation   Plan 

Initial   Publication   in   Illinois  Register:    March  18,    1983 

Date  Second   Notice   Received:      May  13,    1983 

Joint  Committee  Objection:   July   12,    1983 

Specific  Objection: 

Section  2700.670(c)    provides  that: 

The  Board  is  specifically  authorized  to  invest 
any  Fund  on  behalf  of  the  State  of  Illinois 
and  to  utilize  outside  investment  managers  to 
the  extent  deemed  appropriate  by  the  BoardT 
(Emphasis  added) 

The  Board  was  asked  to  explain  how  and  under  what 
circumstances  outside  investment  managers  were  selected.  The 
Board  explained,  in  preliminary  discussions,  that  it  does  not 
presently  use  the  services  of  any  outside  investment  managers, 
nor  has  it  ever  done  so,  because  the  selection  of  an 
investment  fund  includes,  as  an  intrinsic  part  thereof,  the 
services  of  investment  managers.  The  Board  indicated  that 
this  section  is  designed  for  the  future  possibility  that  the 
Board  would  decide  to  operate  an  investment  fund.  Such  a 
possibility,  the  Board  stated,  is  extremely  remote.  When  the 
Board  was  asked  to  delete  this  rule  because  it  does  not  reflect 
current  policy,  the  Board  indicated  that  this  provision  was 
necessary  in  case  a  need  arose  for  the  use  of  outside 
investment  managers  in  the  future.  In  testimony  before  the 
Joint    Committee,     however,    the    Board    indicated    that    in    some 
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cases  it  does  indeed  use  the  services  of  outside  investment 
managers. 

Section  7.04  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1007.04)  provides  in  part  that 
one  of  the  functions  of  the  Joint  Committee  is  the  "promotion 
of  adequate  and  proper  rules  by  agencies."  It  appears  that 
the  Section  2700.670(c)  may  not  be  an  accurate  and  current 
reflection  of  the  Board's  policy,  if  outside  investment  managers 
are  not  presently  used,  and  their  use  in  the  foreseeable  future 
is  not  contemplated. 

The  Board  was  also  asked  to  state  the  discretionary  standards 
used  in  making  the  determination  of  the  "appropriateness"  of 
the  use  of  outside  investment  managers.  The  Board  stated 
that  one  of  the  standards  used  to  determine  "appropriateness" 
is  the  cost  effectiveness  of  employment  of  outside  managers  as 
opposed  to  in-house  management.  When  asked  to  insert  such 
standard  within  the  rule,  the  Board  stated  that  the  inclusion 
of  standards  would  reduce  its  flexibility  in  the  utilization  of 
outside  investment  managers  if  and  when  the  need  for  their 
use  ever  arose.  The  Board  further  argued  that  the  legislature 
imposed  a  limitation  on  the  Board's  authority  to  employ 
advisory  investment  sources  for  the  pension  fund  and 
retirement  system,  but  that  no  similar  statutory  limitation  was 
imposed  for  the  selection  of  outside  investment  managers  for 
the  Employees'  Deferred  Compensation  Plan.  Therefore,  the 
Board  believes  that  the  legislature  intended  the  Board  to  have 
a  great  deal  of  discretion   in  making  this  determination. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  each 
rule  which  implements  a  discretionary  power  to  be  exercised  by 
an  agency  include  the  standards  by  which  the  agency  shall 
exercise  the  power.  This  section  also  provides  that  such 
standards  shall  be  stated  as  precisely  and  clearly  as 
practicable  under  the  conditions,  in  order  to  inform  fully  those 
persons  affected  by  the  rule.  It  appears  that  inclusion  of  cost 
effectiveness  and  other  standards  which  the  Board  will  use  in 
making  this  discretionary  determination  would  remedy  this 
objection;  however,  the  Board  has  declined  to  include  such 
standards^  The  Board's  failure  to  specifically  state  in  the  rule 
the  standards  used  by  the  Board  to  determine  when  the 
utilization  of  outside  investment  managers  "is  deemed 
appropriate"  violates  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act  in  that  the  rule  fails  to  specifically  state  such 
standards  and  because  those  persons  affected  by  the  rule  (the 
Plan  participants)  are  not  advised  of  the  standards  used  by 
the  Board. 

Therefore,  the  Joint  Committee  objects  to  the  rule  on  the  basis 
that  the  rulemaking  fails  to  include  the  standards  used  by  the 
Board    to   determine   when    the   employment  of   outside   investment 
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managers  would  be  deemed  appropriate  and  because  the 
rulemaking  does  not  accurately  reflect  current  Board  policy. 

Date  Agency   Response  Received:      August  25,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      September  2,    1983 

Effective  Date:      August  31,    1983 

Employees'   Deferred  Compensation   Plan 

Initial   Publication  in   Illinois   Register:   March   18,    1983 

Date  Second   Notice  Received:      May   13,    1983 

Joint  Committee  Objection:   July  12,    1983 

Specific  Objection: 

Section  2700.630(b),  which  deals  with  the  administrative  costs 
of  the  Plan,   states: 

The  method  of  sharing  any  expenses  and  the 
amount  of  such  expenses  shall  be  determined 
by  the  Department  subject  to  the  approval  of 
the  Board.    (.Emphasis  added) 

Section  2700.630(c)  provides  that  administrative  charges  under 
the  Plan   "shall   be  set  by  administrative  rule." 

Section  2700.640(c),  which  outlines  the  method  of  making 
investment  requests,  provides  in  part  that  the  Board  may 
restrict  changes  of  investment  requests  in  any  particular  or  all 
investment  funds. 

Administrative  Rule  2  provides  that  an  asset  charge  not  to 
exceed  one  percent  will  be  levied  against  the  account  of  each 
participant  to  offset  the  administrative  costs  of  the   Plan. 

The  Board  was  asked  to  state  the  standards  it  used  in:  1) 
deciding  to  approve  the  method  of  sharing  administrative 
expenses  and  the  amount  such  expenses,  and  2)  restricting 
changes  in  investment  requests  in  any  particular  or  all 
investment  funds.  The  Board  explained  that  it  imposes  an 
asset  charge  on  the  account  of  each  participant  as  a  method  of 
sharing  expenses,  and  that  the  charge  is  set  to  cover  the 
costs  of  the  Plan.  The  current  asset  charge  is  three-quarters 
of  one  percent.  This  asset  charge  is  adjusted  whenever  the 
costs  of  the  Plan  changes.  The  Board  further  stated  that, 
although  restrictions  and  charges  are  imposed  by 
Administrative   Rule  3   for  changes  in   investment  requests,      the 
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Board  does  not  presently  restrict  changes  in  investment 
requests  in  any  particular  or  all  investment  funds,  but  might 
do  so  in  the  future. 

The  Board  declined  to  insert  the  standards  used  in  making 
these  determinations.  The  Board  also  indicated  that  the 
policies  are  included  in  Administrative  Rule  2.  That  Rule  sets 
an  asset  charge  ceiling  of  one  percent,  but  aoes  not  state  the 
current  asset  charge  of  three-quarters  of  one  percent,  or 
include  any  other  standards  regarding  the  other  discretionary 
authority  alluded  to  above. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  each 
rule  which  implements  a  discretionary  power  to  be  exercised  by 
an  agency  include  the  standards  by  which  the  agency  shall 
exercise  that  power.  The  section  also  provides  that  such 
standards  shall  be  stated  as  precisely  and  clearly  as 
practicable  under  the  conditions,  in  order  to  inform  fully  those 
persons  affected  by  the  rule.  The  Board  has  attempted  to 
create  discretionary  powers  in  these  rules  without  providing 
the  standards  and  criteria  which  will  be  used  in  the  exercise 
of  that  power. 

This  rulemaking  violates  Section  4.02  because  the  rules  fail  to 
specifically  state  the  standards  used  in  making  discretionary 
determinations  and  therefore,  those  persons  affected  by  the 
rules  are  not  apprised  of  the  standards  used  by  the  Board. 
The  rulemaking  does  not  state  the  standards  used  by  the 
board  in  deciding  to  approve  the  method  of  sharing  expenses 
and  the  amount  ot  such  expenses,  nor  does  it  include  the 
standards  used  to  determine  restrictions  on  investment 
requests.  Additionally,  the  administrative  charges  have  not 
been  set  by  administrative  rule,  despite  the  ceiling  imposed  in 
Administrative  Rule  2. 

Therefore,  the  Joint  Committee  objects  to  Sections  2700.630(b), 
and  2700.640(c),  and  Administrative  Rule  2  because  the 
proposed  rulemaking  fails  to  include  the  standards  used  by  the 
Board  in  making  discretionary  determinations. 

Date  Agency   Response   Received:      August  25,    1983 

Nature  of  Agency   Response:      Partial  Modification/ Partial   Refusal 

Publication  as  Adopted   in  the   Illinois  Register:      September  2,    1983 

Effective  Date:      August  31,    1983 

Employees'   Deferred  Compensation   Plan 

Initial   Publication  in   Illinois   Register:   March   18,    1983 
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Date  Second   Notice  Received:     May  13,    1983 

Joint  Committee  Objection:   July   12,    1983 

Specific  Objection: 

Section  2700.310(a)(4)    provides  that: 

The  Board  has  the  responsibility  for  general 
supervision  of  the  Plan  which  shall  include, 
but  not  be  limited  to: 

reviewing  any  and  all  proposed 
investment  offerings,  each  of  which 
must  be  determined  acceptable  by  the 
Board  prior  to  being  utilized  for  the 
investment  of  Deferred  Compensation. 
(Emphasis  added) 

Section  2700.310(b)    provides  that: 

Following  approval  by  the  Board  of  one  or 
more  types  of  investments,  FT  any,  to  be 
offered  to  Participants,  the  Board  shall 
prepare  specifications  and  make  them 
available  to  known  administrators  or 
providers  of  that  type  of  investment. 
(Emphasis  added) 

Section  2700.670(a)  provides  that:  "The  Board  may  establish 
any  or  all  of  the  following  Funds  for  the  investment  o? 
Deferred  Compensation  .  .  .  ."  The  rule  then  establishes 
four  types  of  investment  funds  "which  shall  be  invested  by 
the  Board,   at  the  Board's  discretion."      (Emphasis  added) 

Section  2700.670(b)  provides  that:  "The  Board  may  establish 
more  than  one  Investment  Fund  for  each  category  described 
above  if  deemed  appropriate."      (Emphasis  added) 

Section  2700.670(d)  provides,  in  part,  that:  "The  Board  also 
has  the  authority  to  eliminate  any  or  all  of  the  Investment 
Funds  created  by  the  Plan.    ..."      (Emphasis  added) 

The  Board  was  asked  to  provide  the  standards  used  in  making 
these  discretionary  determinations.  The  Board  stated  it  is 
only  required  to  act  "in  a  fiduciary  capacity"  with  respect  to 
the  Plan.  The  Board  indicated  a  willingness  to  insert  a 
reference  to  its  "fiduciary  duty"  within  these  sections.  The 
Board  was  asked  to  further  define  "fiduciary  duty"  or  to 
include  examples  of  the  most  common  duties  which  are  include 
in  the  term  "fiduciary  duty"  within  these  sections.  The  Board 
declined.  The  Board  contends  that  the  "fiduciary  auty" 
criteria  are  constantly  changing   due  to  continuous   litigation  on 
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the  issue,  and  the  term  refers  to  a  specific,  expanding  body 
of  case  law  which  delineates  the  standards. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  requires  that  each 
rule  which  implements  a  discretionary  power  include  the 
standards  by  which  the  agency  shall  exercise  the  power. 
Section  4.02  also  provides  that  such  standards  shall  be  stated 
as  precisely  and  clearly  as  practicable  under  the  conditions,  Tn 
order  to  fully   inform  persons  affected   by  the  rule. 

The  Board  believes  that  the  inclusion  of  a  reference  to 
"fiduciary  duty"  states  the  standards  as  precisely  and  clearly 
as  practicable  under  the  conditions.  The  Joint  Committee 
disagrees.  The  Joint  Committee  is  of  the  belief  that  the 
inclusion  of  a  reference  to  "fiduciary  duty"  within  these  rules 
fails  to  meet  the  requirements  of  Section  4.02  in  that  such 
standards  are  not  being  stated  as  precisely  and  clearly  as 
practicable  under  the  conditions.  The  mere  inclusion  of  a 
reference  to  the  Board's  fiduciary  duty  fails  to  adequately 
inform  those  persons  affected  by  this  rulemaking  (State 
employees,  Judges  and  Members  oT  the  Illinois  General 
Assembly)  of  the  specific  standards  used  by  the  Board  in 
making  these  discretionary  determinations.  Additionally,  the 
fact  that  the  responsibilities  required  By  one  acting  in  a 
fiduciary  capacity  have  been  the  subject  of  extensive  litigation 
indicates  that  the  inclusion  of  a  reference  to  "fiduciary  duty" 
within  these  rules  would  add  little,  if  any,  additional  meaning 
to  these  rules. 

Therefore  the  Joint  Committee  objects  to  Sections 
2700.310(a)(4),  2700.310(b),  2700.670(a),  2700.670(b),  and 
2700.670(d)  of  the  State  Board  of  Investment's  "Employees' 
Deferred  Compensation  Plan"  on  the  basis  that  the  rulemaking 
fails  to  include  the  standards  used  by  the  Board  to  make 
discretionary  determinations. 

Date  Agency   Response  Received:      August  25,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted  in  the   Illinois   Register:      September  2,    1983 

Effective  Date:      August  31,    1983 

POLLUTION    CONTROL   BOARD 

Alternative     Control     Strategies,     Chapter     2:     Air     Pollution,     Final     Rule; 
R81-20 

Initial    Publication   in    Illinois   Register:    July   30,    1982 

Date  Second   Notice   Received:    December   10,    1982 
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Joint  Committee  Objection:   January  25,    1983 

Specific  Objection: 

This  rulemaking  represents  the  Pollution  Control  Board's  final 
rulemaking  regarding  Alternative  Control  Strategies  (the 
"bubble"  rule)  to  meet  the  statutory  requirements  of  Section 
9.3(c)  of  the  Environmental  Protection  Act  (III.  Rev.  Stat. 
1981  ,   ch.    11U,    par   1009.3(c)). 

The  Joint  Committee  objects  to  this  rulemaking  because  the 
rulemaking  violates  Section  27(b)  of  the  Environmental 
Protection  Act,  which  requires  the  Board,  prior  to  adoption  of 
a  rule,  to  conduct  hearings  on  the  economic  impact  of  a  rule 
and  to  receive  comments  on  the  Department  of  Energy  and 
Natural  Resources'  Economic  Impact  Study,  which  has  not  been 
completed. 

Date  Agency   Response  Received:      April  26,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Publication  as  Adopted  in  the   Illinois  Register:      July  8,    1983 

Effective  Date:     June  27,    1983 

Non-Attainment  Area   Permit  Regulations 
[Emergency] 

Initial   Publication  in   Illinois  Register:    November  19,    1982 

Joint  Committee  Objection:   January  25,    1983 

Specific  Objection: 

This  emergency  rulemaking  extends  the  operation  of  the 
identical  interim  Pollution  Control  Board  rule  adopted  February 
16,  1982,  and  which  expired  October  1,  1982,  in  order  to 
provide  consistent  regulations  to  allow  new  sources  in  the 
State's  non-attainment  areas  to  obtain  permits  while  the  final 
regulatory  process  is  completed. 

The  Joint  Committee  objects  to  this  emergency  rulemaking  as  in 
violation  of  Section  5.02  of  the  Illinois  Administrative 
Procedure  Act,  which  prohibits  the  adoption  of  two  or  more 
identical  emergency  rules  within  a  24  month  period,  because 
the  Illinois  Environmental  Protection  Agency  adopted  an 
emergency  rule  with  substantially  the  same  purpose  and  effect 
on  August  26,    1981  . 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
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Effective  Date:    November  4,    1982 

Educational  Agencies 

STATE   BOARD   OF   EDUCATION 

Rules    and    Regulations    to    Govern    the    Administration    and    Operation    of 

Special   Education" 

[Emergency] 

Initial   Publication  in    Illinois  Register:   May  20,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  14-8.02  of  the  School  Code  establishes  special  education 
due  process  procedures  which  include  a  local  level  hearing 
before  an  impartial  hearing  officer,  and  an  appeal  to  the  State 
Board.  Subsection  (i)  concerns  the  appeal  to  the  State  Board 
and  states: 

No  later  than  30  days  after  perfection  of  the 
appeal  by  receipt  of  the  record  on  appeal  a 
final  decision  shall  be  reached  and  a  copy 
mailed  to  each  of  the  parties.  A  reviewing 
officer  may  grant  specific  extensions  of  time 
beyond  the  30-day  deadline  at  the  request  of 
either  party  or  if  a  hearing  is  convened  at 
the  State  level. 

Subsection  (g)  of  Section  14-8.02  requires  that  the  record  on 
appeal  be  transcribed  by  the  local  district  and  submitted  to 
the  Board  within  28  days  of  receipt  of  the  request  for  appeal. 

Emergency  Rule  10.21  restates  that  the  statutory  requirement 
that  a  final  decision  be  issued  within  30  days  of  perfection  of 
the  appeal.  Perfection  of  appeal  is  defined,  in  Emergency 
Rule  10.17,  as  the  date  when  the  local  hearing  transcript  and 
any  written  arguments  from  the  parties  are  received  by  the 
State  Board.  Emergency  Rule  10.17  reiterates  the  statutory  28 
day  period  for  submitting  the  written  transcript,  but  also 
creates  two  new  10  day  periods  which  are  prerequisites  to 
perfection.  The  first  10  day  period  is  to  allow  the  parties  to 
record  inaccuracies  in  the  transcript  and  for  the  appealing 
party  to  submit  written  arguments  and  new  evidence.  The 
second  10  day  period  is  to  allow  the  opposing  party  to  respond 
to  the  new  arguments. 

Emergency  Rule  10.17  conflicts  with  Section  14-8.02(i)  of  the 
School  Code  in  that  it  extends  the  date  of  perfection  beyond 
the  date  when  the  transcript  is  received.  While  the  statute 
does  allow   the   reviewing   officer  to  grant  specific  extensions  to 
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the  30  day  decision  deadline  at  the  request  of  either  party,  it 
does  not  authorize  the  automatic  10  day  extensions  provided  in 
Emergency  Rule  10.17  which,  in  effect,  extend  the  30  day 
period. 

The  Board  argues  that  the  two  10  day  periods  are  actually 
beneficial  to  the  parties  because  they  allow  the  parties  to 
review  the  transcript  for  inaccuracies,  and  to  make  additional 
arguments  and  counterarguments  based  on  the  transcript. 
While  the  Board  recognizes  that  Section  14-8.02  of  the  School 
Code  allows  the  hearing  officer  to  grant  extensions,  it  prefers 
to  automatically  grant  the  10  day  periods  before  the  appeal  is 
perfected.  The  Board  believes  this  is  more  efficient  because 
after  the  appeal  is  perfected  one  party  is  likely  to  object  to 
the  other  party's  request  for  a  continuance.  Because  both 
parties  are  often  not  simultaneously  before  the  Board,  this  can 
require  a  lot  of  timeconsuming  letter  writing  between  the  Board 
and  the  parties. 

While  the  Board's  position  may  have  some  practical  merit,  it  is 
clear  that  the  two  10  day  periods  in  Emergency  Rule  10.17 
violate  Section  14-8. 02 ( i )  of  the  School  Code.  The  statute 
unambiguously  states  that  the  appeal  is  perfected  when  the 
record  on  appeal  is  received  and  establishes  a  specific  28  day 
period  for  the  record  on  appeal  to  be  submitted  to  the  Board. 
Because  it  violates  Section  14.8.02(0  of  the  School  Code,  the  . 
Joint  Committee  objects  to  Emergency   Rule  10.17. 

Date  Agency   Response  Received:      August  8,    1983 

Nature  of  Agency   Response:     Modified  to  Meet  Objection 

Effective  Date:      May  6,    1983 

Rules    and    Regulations    to    Govern    the    Administration    and    Operation    of 

Special   Education" 

[Emergency] 

Initial   Publication  in    Illinois  Register:    May  20,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  14-7.02  of  the  School   Code  states,   in  part: 

The  State  Board  of  Education  shall 
promulgate  rules  and  regulations  for 
determining  when  placement  in  a  private 
special  education  facility  is  appropriate 
....  In  developing  these  rules  and 
regulations  the  State  Board  of  Education 
shall    consult    with    the    Advisory    Council    on 
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Education  of  Handicapped  Children  and  hold 
public  hearings  to  secure  recommendations 
from  parents,  school  personnel,  and  others 
concerned  about  this  matter. 

Emergency  Rule  8.11  establishes  standards  for  when  placement 
in  a  private  special  education  facility  is  appropriate  and, 
therefore,  should  have  been  preceded  by  a  public  hearing. 
The  Board  explained  that  it  did  not  hold  a  public  hearing,  but 
intends  to  hold  one  on  the  identical  proposed  rulemaking  which 
was  published  in  the  May  27,  1983  Illinois  Register.  The 
Board  has  adopted  this  approach  to  avoid  the  possible 
necessity  of  holding  two  public  hearings.  This  could  have 
occurred  if  the  Board  had  held  a  public  hearing  on  the 
emergency  rulemaking,  and  then  was  required  to  hold  a  public 
hearing  on  the  proposed  rulemaking  under  Section  5.01(a)(5) 
of  the  Illinois  Administrative  Procedure  Act. 

While  it  may  be  desirable  for  the  Board  to  avoid  the  costs  of 
two  public  hearings  on  the  same  rulemaking,  the  failure  to 
hold  a  public  hearing  prior  to  the  adoption  of  Emergency  Rule 
8"T"11  clearly  conflicts  with  Section  1U-7.02  of  the  School  Code, 
which  makes  no  exceptions  for  emergency  rules.  For  that 
reason,   the  Joint  Committee  objects  to  Emergency   Rule  8.11. 

Date  Agency   Response  Received:      August  8,    1983 

Nature  of  Agency   Response:      May  20,    1983 

Effective   Date:      May   6,    1983 


Rules    arid    Regulations    to    Govern    the    Administration    and    Operation    of 

Special   Education 

[Emergency] 

Initial   Publication   in   Illinois  Register:    May  20,    1983 

Joint  Committee  Objection:   June  14,    1983 

Specific  Objection: 

Section  5.02  of  the  Illinois  Administrative  Procedure  Act 
enables  an  agency  to  avoid  the  general  rulemaking 
requirements  in  Section  5.01  of  the  Act,  if  the  agency  finds 
that  an  "emergency"  exists.  "Emergency"  is  defined  as  "the 
existence  of  any  situation  which  any  agency  finds  reasonably 
constitutes  a  threat  to  the  public  interest,    safety  or  welfare." 

The  Board  staff  indicated  that  there  actually  may  have  been  no 
immediately  foreseeable  threat  to  the  public  interest,  safety  or 
welfare  when  these  emergency  rules  were  adopted.  It  may  be, 
however,    that  in   view  of  the  legislative  history,   a   finding   that 
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a  condition  existed  that  warranted  emergency  adoption  of  these 
rules  could  be  supported. 

What  is  clear,  however,  is  that  any  emergency  that  did  exist 
was  an  agency-created  emergency.  The  bills  which  authorized 
these  rules  (P. A.  82-456  and  82-720)  were  effective  18  and  20 
months,  respectively,  prior  to  this  rulemaking.  In  fact,  it 
appears  that  the  emergency  rulemaking  process  may  have  been 
used  precisely  to  make  up  for  the  Board's  delay  in  developing 
these  rules. 

Because  any  emergency  that  may  have  existed  was  a  result  of 
delay  caused  by  the  Board  in  drafting  and  filing  of  these 
rules,   the  Joint  Committee  objects  to  these  emergency   rules. 

Date  Agency   Response  Received:      August  8,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Effective  Date:      May  6,    1983 

ILLINOIS   STATE  SCHOLARSHIP  COMMISSION 

Rules  4.03,   4.06,  and  4.18  of  Article   IV 
[Emergency] 

Initial   Publication  in   Illinois  Register:   August  19,    1983 

Joint  Committee  Objection:   October  26,    1983 

Specific  Objection: 

The  Joint  Committee  objects  to  the  emergency  amendments  to 
Rules  4.03,  4.06  and  4.18  because  there  did  not  exist  an 
emergency  as  required  by  section  5.02  of  the  Illinois 
Administrative  Procedure  Act,  and  because  any  emergency  that 
does  exist,  is  the  result  of  the  Illinois  State  Scholarship 
Commission's  failure  to  promulgate  this  rulemaking  in  a  timely 
manner,  in  accordance  with  the  procedures  required  by  Section 
5.01    of  the   Illinois  Administrative  Procedure  Act. 

Rule  4.03  contained  the  Illinois  State  Scholarship  Commission's 
requirement  that,  in  a  two-parent  family,  the  major  wage 
earner  of  the  two  must  either  be  the  maker  or  co-maker  of  any 
loan  made  under  the  Parent  Loan  Program  (PLUS).  The 
amendment  would  suspend  that  requirement  if  the  secondary 
earner  would  be  eligible  for  credit  in  his/her  own  right.  Rule 
4.18  would  make  the  one  borrower/one  lender  rule  applicable 
only  within  each  of  the  three  loan  programs,  IGLP,  PLUS  and 
ALAS"!  These  rules  were  amended  in  response  to  comments 
from  lending  institutions  that,  without  such  amendments,  those 
institutions  would  not  participate  in  the  PLUS  or  ALAS  loan 
programs.       The     Commission     indicated     that     it    was    aware    of 
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these  problems  as  early  as  December,  1982,  with  respect  to 
Rule  4.03,  and  as  early  as  April,  1983  regarding  Rule  4.18. 
Because  the  1983-84  academic  year  began  in  August  for  many 
schools,  the  Commission  filed  these  amendments  as  emergency 
rules  so  that  more  students  could  take  advantage  of  the  loan 
programs  this  year. 

The  emergency  amendment  to  Rule  4.06  clarifies  the 
Commission's  override  policy  which  is  applicable  to  the  Illinois 
Guaranteed  Student  Loan  Program  (IGLP),  the  Auxiliary  Loans 
to  Assist  Students  (ALAS)  program,  and  the  Parent  Loans  for 
Undergraduate  Students  (.PLUS)  program.  The  rule  was 
amended  because  it  could  have  been  read  to  enable  an 
applicant  to  receive  two  loans  in  one  academic  year,  a  situation 
that  would  allow  a  borrower  to  exceed  the  maximum  loan 
amount  established  by  Federal  Regulations.  The  Department's 
attention  was  called  to  this  potential  ambiguity  in  a  letter  from 
the  U.S.  Department  of  Education  received  August  1,  1983. 
This  letter  contained  an  interpretation  of  IGLP  policy  by  the 
U.S.  Department  of  Education.  On  the  basis  of  this 
interpretation,  the  Commission  apparently  determined  that  its 
rule  4.06  was  sufficiently  ambiguous  to  warrant  clarification. 
The  Commission  filed  this  emergency  rulemaking  to  clarify  the 
rule  before  the  beginning  of  the  1983-84  academic  year. 
However,  the  Commission  indicated  that  it  was  aware  as  early 
as  December,  1982  that  lending  institutions  were  interpreting 
Rule  4.06  in  different  ways. 

Section  5.02  of  the  Illinois  Administrative  Procedure  Act 
requires  an  agency  to  find  that  an  emergency  exists  before  it 
can  dispense  with  the  public  notice  requirements  of  Section 
5.01.  The  Act  defines  an  emergency  as  "the  existence  of  any 
situation  which  the  agency  finds  reasonably  constitutes  a 
threat  to  the  public  interest,  safety  or  welfare."  Section  5.02 
also  requires  the  agency  to  state,  in  writing,  its  reasons  for 
that  finding.  In  the  notice  statement  of  reasons  for  the 
emergency,  the  Commission  stated  that  "[t]he  approach  of  the 
1983-84  academic  year  necessitates  the  filing  of  the  emergency 
rules  amendments."  [sic]  The  Commission  did  not  make  an 
assertion  that  any  situation  exists  which  constitutes  an 
emergency  as  it  is  defined   in  the  Act. 

However  desirable  these  amendments  might  be,  it  is  difficult  to 
say  that  a  delay  in  their  adoption  constitutes  a  "threat  to  the 
public  interest."  In  the  opinion  of  the  Joint  Committee,  no 
emergency  existed  in  this  situation  that  would  justify  the 
adoption  of  emergency   rules. 

Moreover,  even  if  the  coming  of  the  1983-84  academic  year  and 
its  increased  demand  for  loans  could  be  considered  an 
"emergency"  which  requires  an  immediate  expansion  of 
eligibility  and  clarification  of  Rule  4.06,  the  Commission  had 
ample  notice  of  the  problems  in  its  rules  and  could  have 
promulgated   the  amendments   in   accordance   with   Section   5.01    of 
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the  Illinois  Administrative  Procedure  Act.  The  Committee  has 
long  taken  the  position  that  an  "agency  created  emergency" 
will  not  justify  the  use  of  Section  5.02  procedures  for  rule 
adoption.  This  position  was  recently  upheld  by  the  Illinois 
Appellate  Court,  in  Senn  Park  Nursing  Center  v.  Miller  (No. 
81-2781).  In  that  case  the  Court  stated  that  "it  would  defeat 
the  purposes  of  the  notice  and  comment  procedures  if  an 
agency  could  dispense  with  such  procedures  by  enacting  an 
emergency  rule  where  the  'emergency1  was  created  by  the 
agency's  failure  to  follow  these  procedures  in  the  first  place." 

Therefore,  the  Joint  Committee  objects  to  the  amendments  to 
Rules  4.03,  4.06,  and  4.18  because  no  emergency  exists,  and, 
even  if  an  emergency  does  exist,  the  "emergency"  was  the 
result  of  the  Commission's  failure  to  file  proposed  rules  in  a 
timely  fashion. 

Date  Agency   Response  Received:      None  Received 

Nature  of  Agency   Response:      Failed  to  Respond 

Effective  Date:      August  8,    1983 
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Code  Departments 

DEPARTMENT   ON   AGING 

Community   Care  Program  Amendments 

Initial   Publication  in   Illinois   Register:      April  8,    1983 

Date  Second   Notice  Received:      June  21,    1983 

Joint  Committee  Recommendation:      July  12,    1983 

Specific  Recommendation: 

An  examination  of  the  "Determination  of  Need"  form  indicates 
that  there  are  policy  statements  contained  in  the  form  and  its 
instructions  which  appear  to  be  "rules"  under  the  definition 
given  in  Section  3.09  of  the  Illinois  Administrative  Procedure 
Act.  A  "rule"  is  any  agency  statement  of  general  applicability 
which  implements,  prescribes,  or  applies  law  or  policy.  The 
"Determination  of  Need"  form  is  used  by  Department  personnel 
to  assess  the  level  of  need  of  individual  clients.  The  final 
determination  as  to  eligibility  is  made  by  adding  up  the 
"points"  on  the  form.  For  example,  those  clients  with  more 
serious  functional  impairment  are  awarded  more  points  on  the 
Determination  of  Need  form.  Only  those  clients  who  score  a 
specified  number  of  points  are  eligible  for  Community  Care 
services. 

Contained  within  the  Determination  of  Need  form  and  its 
instructions  are  numerous  examples  of  how  an  applicant's  needs 
will  be  measured  and  the  standards  the  assessor  will  use.  An 
example  is  found  on  page  five  of  the  instructions  for  the 
Determination  of  Need: 

Scoring  Guidelines   (Scale) 

As  need  increases,  scores  will  increase.  The  applicants  with 
the  greatest  impairments  and  the  least  assistance  available  will 
score  higher  than  those  with  moderate  impairments  with  some 
assistance  available.  When  in  doubt  between  two  scores,  use 
the  higher  score. 

COLUMN   A  -   FUNCTIONAL   IMPAIRMENT 

Score  0...  Performs  or  can  perform  all  essential  components 
of  the  activity,   with  or  without  an  assistive  device,   such  that: 

no  significant  impairment  of  function   remains;    or 

activity   is   not   required   by   the  applicant   (items   14  and   15 

only);   or 
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applicant      may      benefit      from      but      does      not      require 
supervision  or  physical  assistance. 

Score  1  . . .  Performs  or  can  perform  most  essential 
components  of  the  activity  with  or  without  an  assistive  device 
but  some  impairment  of  function  remains  such  that  applicant 
requires  some  supervision  or  physical  assistance  in  some  or  all 
components  of  the  activity.      This  includes  applicants  who: 

experience    minor,     intermittent    fatigue    in    performing    the 

activity;   or 

take    longer   than    for   an    unimpaired    person    (see   attached 

guidelines  -  duration);   or 

must     perform     the     activity     more     often     than     for     an 

unimpaired   person   (see  attached  guidelines  -  frequency). 

Score  2...  Cannot  perform  most  of  the  essential  components 
of  the  activity,  even  with  an  assistive  device,  and  requires  a 
great  deal  of  assistance  or  supervision  to  accomplish  the 
activity.      This  includes  applicants  who: 

experience       frequent      fatigue      on       minor      exertion       in 

performing  the  activity;   or 

take   an   excessive   amount   of   time   to   perform   the   activity 

(see  attached  guidelines  -  duration);   or 

must   perform   the   activity   much   more   frequently   than   for 

an       unimpaired       person       (see       attached       guidelines 

frequency) . 

Score  3...  Cannot  perform  the  activity  and  requires  someone 
to  perform  the  task,  although  applicant  may  be  able  to  assist 
in  small  ways,  or  requires  constant  supervision. 

In  addition  to  the  unadopted  standards  that  are  contained  in 
the  Determination  of  Need  form  and  its  instructions,  there  are 
also  general  statements  of  Department  policy.  An  example  of 
such  statements  is  found  on  page  two  of  the  instructions  which 
declares: 

Functional  impairment  level  is  a  measure  of 
the  applicant's  ability  to  perform  an  activity 
safely  within  the  environment  m  which  the 
applicant  lives.  Ability  Is  "the  applicant's 
physical-  and  sensory  capabilities  and 
psychological  competence  and  motivation  to 
perform  given  functions  despite  impairment, 
m  a  manner  which  does  not  put  the 
applicant's  safety  at  risk.  Environment  is 
availability ,  location ,  and/or  accessibility  57 
facilities  or  necessary  devices  to  the  client. 

Clarification  of  criteria  and  statements  on  how  the  areas  of 
need  on  the  Determination  of  Need  form  are  the  policies  which 
are       to       be       promulgated       as       rules       under       the       Illinois 
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Administrative  Procedure  Act.  In  order  to  give  effect  to  the 
legislative  review  and  public  comment  purposes  of  the  Act,  it 
is  appropriate  that  such  policy  be  promulgated  in  accordance 
with  the  IAPA. 

Therefore,  the  Joint  Committee  recommends  that  the 
Department  on  Aging  promulgate  as  rules  those  portions  of  the 
Determination  of  Need  form  and  the  instructions  which  contain 
policy  statements  that  constitute  "rules"  within  the  definition 
of  Section  3.09  of  the  Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      July  29,    1983 

Effective  Date:      July  20,    1983 


DEPARTMENT   OF   CENTRAL  MANAGEMENT   SERVICES 
Travel   Regulations 

Initial   Publication  in   Illinois  Register:      September  23,    1983 
Date  Second   Notice  Received:      November  15,    1983 
Joint  Committee  Objection:      December  15,    1983 
Specific   Recommendation: 


1  he  Joint  Committee  suggests  to  the  Department  of  Central 
Management  Services  that  the  proposed  amendments  to  the 
Travel  Regulations  be  withdrawn  and  that  the  Department 
comply  with  the  Joint  Committee's  Five  Year  Report 
recommendation  concerning  the  promulgation  of  uniform 
maximum  rates  of  reimbursement  for  travel  expenses,  and  that 
the  Department  work  with  the  Legislative  Travel  Control 
Board,  which  is  currently  consulting  with  the  other  travel 
control  boards,  to  develop  uniform  maximum  reimbursement 
rates. 

At  the  August  17,  1982  Joint  Committee  meeting,  the  Committee 
considered  the  Five  Year  Report  on  State  Travel.  The 
Committee  voted  to  adopt  Recommendation  7,  which  provided 
that: 

The  Joint  Committee  may  wish  to  recommend 
that  the  Governor's  Travel  Control  Board, 
the  Legislative  Travel  Control  Board,  the 
Higher  Education  Travel  Control  Board,  the 
Attorney  General,  the  Comptroller,  the 
Secretary   of  State,    the   State   Superintendent 
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of  Education,  and  the  State  Treasurer  take 
administrative  action  to  consult  each  other 
and  make  their  maximum  reimbursement  rates 
for  travel  expenses  uniform. 

As  a  result  of  this  recommendation,  the  Legislative  Travel 
Control  Board,  the  members  of  which  include  the  Auditor 
General,  the  President  and  Minority  Leader  of  the  Senate,  and 
the  Speaker  and  Minority  Leader  of  the  House  of 
Representatives,  surveyed  23  members  ot  the  travel  control 
boards  to  determine  their  reimbursement  rate  preferences. 
Nineteen  members  responded  to  this  survey,  and  the 
Legislative  Travel  Control  Board  tabulated  the  results.  The 
survey  indicated  a  general  agreement  concerning  the  preferred 
reimbursement  rates,  and  therefore  it  was  determined,  by  the 
Legislative  Travel  Control  Board,  that  a  voluntary  uniform  rate 
schedule  was  feasible.  On  September  7,  1983  the  results  of 
this  survey  were  sent  to  those  travel  control  board  members 
surveyed. 

In  addition  to  the  Joint  Committee's  study  and  recommendations 
concerning  State  travel,  the  General  Assembly's  interest  in 
State  employee  travel  cost,  purposes  and  controls  have  also 
been  illustrated  during  the  past  session.  During  that  session 
House  Resolution  157  was  adopted.  This  Resolution  directs  the 
Auditor  General  to  conduct  a  Management  Audit  of  State  Travel 
by  examining  the  sufficiency  of  the  regulations  promulgated  by 
the  travel  control  boards  and  the  authority  of  the  boards  to 
establish  effective  guidance  and  oversight  regarding  the 
purposes  and  cost  of  employee  travel.  From  these  actions  ot 
the  Joint  Committee  and  the  House  of  Representatives,  it  is 
clear  that  the  General  Assembly  is  concerned  with  the 
promulgation  and  administration  of  regulations  of  the  various 
travel  control  boards. 

Despite  the  Joint  Committee's  recommendation,  and  the  concern 
expressed  by  the  General  Assembly  concerning  the  regulations 
of  the  various  travel  control  boards,  the  Department  of  Central 
Management  Services,  on  behalf  of  the  Governor's  Travel 
Control  Board,  has  failed  to  consult  with  the  other  travel 
boards,  and  has  unilaterally  proposed  rulemaking  to  increase 
the  following  travel   reimbursement  rates: 


Present 

Proposed 

Dinner 

$   9.00 

$11.00 

Per  Diem 

$16.00 

$18.00 

Lodging 

Downstate 

$25.00 

$30.00 

Chicago  Area 

$30.00- 

$40.00 

Out-of-State 

$35.00 

$50.00 

Washington,    D.C. 

$42.00 

$65.00 

New  York  City 

$42.00 

$65.00 
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The  Legislative  Travel  Control  Board  submitted  comments  to 
the  Department  concerning  the  proposed  changes  in 
reimbursement  rates  and  expressed  the  Legislative  Travel 
Control  Board's  disappointment  over  the  proposed  unilateral 
action  by  the  Governor's  Travel  Control  Board  to  revise  its 
rates  prior  to  a  meeting  of  all  boards  to  discuss  a  possible 
uniform  rate  schedule.  The  Department  of  Central  Management 
Services,  on  behalf  of  the  Governor's  Travel  Control  Board, 
indicated  that  the  proposed  rates  were  very  close  to  the 
survey  results,  and  the  reimbursement  increases  were 
necessary  to  prevent  hardship  on  employees  due  to  the 
increased  costs  which  have  occurred  since  the  last 
reimbursement  rate  increase  three  years  ago.  The  Department 
stated  that  "Extensive  consultation  with  other  Travel  Control 
Boards  or  waiting  until  all  Boards  agreed  upon  specific  rates 
would  have  greatly  prolonged  the  process  and  extended  the 
hardship."  It  is  of  note,  however,  that  the  Joint  Committee's 
recommendation  was  issued  in  August  1982;  thus,  it  appears 
that  the  Department  would  have  had  sufficient  time  to  consult 
with  the  other  Boards  had  it  so  desired.  The  Department  also 
indicated  a  willingness  to  cooperate  in  pursuing  the  goal  of 
uniform  rates. 

In  view  of  the  fact  that  the  Joint  Committee  recommended  that 
the  travel  control  boards  develop  uniform  maximum 
reimbursement  rates  for  travel  expenses,  and  the  fact  that  it 
has  been  determined  that  a  voluntary  uniform  rate  schedule  is 
feasible,  the  proposed  rulemaking  undertaken  by  the 
Department  of  Central  Management  Services  on  behalf  of  the 
Governor's  Travel  Control   Board  appears  to  be  premature. 

Therefore  the  Joint  Committee  suggests  to  the  Department  of 
Central  Management  Services  that  the  proposed  amendments  to 
the  Travel  Regulations  be  withdrawn  and  that  the  Department 
comply  with  the  Joint  Committee's  Five  Year  Report 
recommendation  concerning  the  promulgation  of  uniform 
maximum  reimbursement  rates  for  travel  expenses,  and  that  the 
Department  work  with  the  Legislative  Travel  Control  Board, 
which  is  currently  consulting  with  the  other  travel  control 
boards,   to  achieve  that  goal. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois  Register:      Pending 

Effective   Date:      Pending 

DEPARTMENT   OF   CHILDREN   AND    FAMILY   SERVICES 

Financial     Responsibility     of     Parents     or     Guardians     of     the     Estates     of 
Children    (89    111.   Adm.    Code  352J 
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Initial   Publication  in   Illinois   Register:        September  30,    1983 

Date  Second   Notice  Received:      November  23,    1983 

Joint  Committee   Recommendation:      December  15,   1983 

Specific  Recommendation: 

The  Joint  Committee  suggests  that  the  Department  of  Children 
and  Family  Services  immediately  promulgate  rulemaking  under 
the  Illinois  Administrative  Procedure  Act  to  include  in  its  rules 
governing  funded  day  care  eligibility,  its  policy  of  giving 
priority  for  day  care  assistance  to  low  income  families. 

During  the  Joint  Committee  review  of  the  Department's 
amendments  to  rules  governing  the  financial  responsibility  of 
parents  or  guardians,  the  Department  was  asked  about  the 
precise  impact  of  the  changes  in  the  fee  schedules  which  were 
proposed.  In  discussing  this  impact  the  Department  indicated 
that  in  conducting  the  funded  day-care  program,  priority  for 
receipt  of  day  care  assistance  was  given  to  low  income  families. 
This  establishment  of  priorities  appears  to  constitute  a  "rule" 
as  defined  by  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act.  This  policy  has  not  been  promulgated  in 
accordance  with  the  requirements  of  Section  5.01    of  the  Act. 

When  this  problem  was  brought  to  the  attention  of  the 
Department,  its  representative  agreed  to  promulgate  a 
rulemaking  to  incorporate  this  policy.  However,  the 
Department  was  unwilling  to  commit  to  a  date  by  which  this 
rulemaking   may  be  expected. 

Section  4(c)  of  the  Illinois  Administrative  Procedure  Act  states 
that  "[n]o  agency  rule  is  valid  or  effective  against  any  person 
or  party,  nor  may  it  be  invoked  for  any  purpose  until  it  has 
been  made  available  for  public  inspection  and  filed  with  the 
Secretary  of  State  as  required  by  this  Act."  The 
Department's  policy  of  giving  priority  to  low  income  families 
could  be  invalidated  unless  it  is  promulgated  in  accordance 
with  the  provisions  of  the  Act. 

Therefore,  the  Joint  Committee  suggests  that  the  Department 
of  Children  and  Family  Services  immediately  promulgate 
rulemaking  setting  forth  its  policy  of  giving  priority  for  day 
care  assistance  to  low  income  families. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in   the    Illinois   Register:      Pending 

Effective   Date:      Pending 
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DEPARTMENT  OF  COMMERCE  AND  COMMUNITY  AFFAIRS 

Community    Development    Block    Grant    Program    for    Small    Cities    (47     III. 
Adm.    Code  110) 

Initial   Publication   in   Illinois  Register:    April   1,    1983 

Date  Second   Notice  Received:      May  20,    1983 

Joint  Committee  Recommendation:   June  7,    1983 

Specific   Recommendation: 

The  Department  of  Commerce  and  Community  Affairs  is  the 
State  Agency  which  administers  the  Federal  Community 
Development  Block  Grant-Small  Cities  Program,  known  on  the 
State  level  as  the  Community  Development  Assistance  Program. 
The  Department  has  promulgated  rules  to  govern  the 
administration  of  this  program.  Along  with  the  rules  which 
have  been  adopted  in  accordance  with  the  Illinois 
Administrative  Procedure  Act,  the  Department  has  also 
published  "The  Illinois  Community  Development  Assistance 
Program:  Application  Guide."  This  Guide  is  to  be  revised 
annually. 

An  examination  of  the  Application  Guide  indicates  that  there 
are  policy  statements  in  the  Guide  which  appear  to  be  "rules" 
under  the  definition  given  in  Section  3.09  of  the  Illinois 
Administrative  Procedure  Act.  A  "rule"  is  any  agency 
statement  of  general  applicability  which  implements  policy. 
While  there  are  items  such  as  informational  reproductions  of 
Federal  regulations  which  do  not  require  separate  promulgation 
as  rules,  there  are  numerous  examples  of  the  Department's 
listing  of  standards  which  will  be  used  to  determine  whether  to 
grant  an  application  for  funds  under  the  Program.  Much  of 
this  policy  does  not  appear  in  either  current  or  proposed  rules 
of  the  Department.  An  example  is  found  on  page  11-11  of  the 
Guide: 

Benefit  to  Low-and  Moderate- Income  People. 
Benefit  to  low-and  moderate-income  people  in 
the  housing  area  is  determined  by  the 
percentage  of  project  funds  which  will 
benefit  low-and  moderate-income  people. 
The  points  will  be  awarded  on  the  following 
basis: 

81-100%  200   points 

66-80%  150   points 

51-65%  75   points 

50%  and   under  0  points 

In  addition  to  the  unadopted  standards  that  are  contained  in 
the    Guide,     there    are    also    general    statements    of    Department 
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policy.  An  example  of  such  statements  is  found  on  page  IV-40 
of  the  Guide,  in  a  section  entitled  "Energy  Conservation 
Supplement."  In  the  first  paragraph,  the  Department 
declares: 

The  purpose  of  this  section  is  to  clarify 
energy  conservation  criteria  in  regard  to  the 
preparation  of  an  application  proposal.  To 
begin  with,  the  Department  of  Commerce  and 
Community  Affairs  will  give  priority  to  those 
projects  which  demonstrate  that  significant 
energy  conservation  will  take  place  as  a 
result  of  the  project,    [emphasis  added] 

Clarification  of  criteria  and  statements  on  which  projects  get 
priority  are  exactly  the  policies  which  are  to  be  promulgated 
as  rules  under  the  Illinois  Administrative  Procedure  Act.  In 
order  to  give  effect  to  the  legislative  review  and  public 
comment  purposes  of  the  Act,  it  is  appropriate  that  such 
material  be  promulgated   in  accordance  with  the   IAPA. 

Therefore,  the  Joint  Committee  recommends  that  the 
Department  of  Commerce  and  Community  Affairs  promulgate  as 
rules  those  portions  of  "The  Illinois  Community  Development 
Assistance  Program:  Application  Guide"  which  contain  policy 
statements  that  constitute  "rules"  within  the  definition  of 
Section  3.09  of  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:      June  23,    1983 

Nature  of  Agency   Response:      Agreed  to  Promulgate  Rules 

Publication  as  Adopted   in   Illinois  Register:      July  1,    1983 

Effective  Date:      June  21.    1983 


DEPARTMENT  OF  CONSERVATION 

Proposed      Tax      Incentives      to      Rehabilitate      Owner-Occupied      Historic 
Residences   (17    111.   Adm.    Code  360) 

Initial   Publication  in   Illinois  Register:    April  2z,    1983 

Date  Second   Notice  Received:      July  13,    1983 

Joint  Committee  Recommendation:      September  22,    1983 

Specific   Recommendation: 

Proposed   Section   360.20(b)(2)    of  17    III.    Adm.    Code  360   states: 

"Substantial  rehabilitation"  means  a 

rehabilitation    project   that    provides    a    visible 
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community  benefit  that  enhances  or  improves 
the  quality  of  the  historic  building  and 
involves  at  a  minimum,  the  exterior  of  the 
historic  building. 

Section  20j-1(m)   of  the  Revenue  Act  of  1939   states: 

"Substantial          rehabilitation"          means  a 

rehabilitation      project      that      preserves  the 

historic  building  in  a  manner  that 
significantly  improves  its  condition. 

Section  20j-1(m)  of  the  Act  requires  only  that  the 
rehabilitation  of  a  building  "significantly  improves  its 
condition";  the  statute  does  not  require  that  the  rehabilitation 
involve  the  exterior  of  the  building  nor  that  it  be  "a  visible 
community  benefit."  The  requirements  in  the  definition  at 
Section  360.20(b)  (2)  exceed  the  statutory  requirement  at 
Section  20j-1(m)  of  the  Act.  The  Joint  Committee  objects  to 
Section  360.20(b)(2)  of  this  rulemaking  because  the  Department 
has  exceeded  its  statutory  authority. 

The  Department,  which  was  involved  in  drafting  the 
legislation,  argued  further  that  it  is  the  legislative  intent  that 
the  rehabilitation  project  would  be  visually  accessible  to  the 
public;  therefore,  it  must  include  some  manner  uf  exterior 
renovation.  The  reasoning  is  that  since  the  owner  gets  a  tax 
break,  the  public  should  be  able  to  benefit  by  being  visually 
rewarded.  The  representative  indicated  thtre  was  no  debate 
on  this  issue;  thus,  no  written  record  exists  by  which  to 
judge  the  merit  of  the  argument,  nor  does  it  appear  as  though 
that  intent  is  expressed  in  the  statutory  definition. 

In  view  of  the  Department's  argument  as  to  the  original  intent 
of  the  legislation,  it  appears  that  it  would  be  appropriate,  if 
the  Department  wishes  to  reflect  that  intent  in  the  statute, 
that  it  seek  remedial  legislation.  Accordingly,  the  Joint 
Committee  recommends  that  the  Department  seek  legislation  to 
clarify  the  definition  of  "substantial  rehabilitation"  as  requiring 
exterior  rehabilitation. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      November  18,    1983 

Effective   Date:      November  8.    1983 


DEPARTMENT   OF   INSURANCE 

Workers'     Compensation    Experience    Reporting     Rule    (50    III.     Adm.     Code 
290TT 

245 


1983  STATEMENTS   OF   RECOMMENDATION 
TO   FEoTO"sTD"   RULES 


Initial   Publication  in   Illinois   Register:    February   14,   1983 

Date  Second   Notice  Received:      June  1,    1983 

Joint  Committee  Recommendation:   July  12,    1983 

Specific  Recommendation: 

The  Department  of  Insurance  promulgated  this  rulemaking  in 
order  to  implement  Section  466  of  the  Illinois  Insurance  Code 
(III.  Rev.  Stat.  1981,  ch.  73,  par.  1065.13).  This  rulemaking 
delineates  requirements  concerning  the  reporting  of  premium, 
loss  and  expense  experience  for  workers'  compensation  and 
employers'  liability  insurance,  and  requires  the  Director  of 
Insurance  to  designate  a  "statistical  agent,"  who  must  develop 
a  "statistical  plan"  for  the  Director's  approval.  All  insurance 
companies  are  required,  under  these  rules,  to  report  their 
experience  in  accordance  with  the  "uniform  statistical  plan." 
The  ultimate  purpose  of  the  rulemaking  is  to  provide  the 
Director  of  Insurance  with  information  in  such  form  that  he 
may  use  it  to  determine  whether  particular  insurance  rate 
filings  should  be  approved  or  disapproved. 

Section  2903.30  of  the  rulemaking,  which  outlines  the  duties  of 
the  statistical  agent  states,  in  part,  "The  designated  statistical 
agent  shall,  subject  to  the  approval  of  the  Director  of 
Insurance,   develop  a  statistical   reporting   plan   .    .    .    ." 

Section  2903.40  of  the  proposed  rulemaking,  outlines  reporting 
requirements  and,    in  part,   states: 

Every  insurer  who  is  a  member  or  subscriber 
of  the  designated  statistical  agent  shall 
record  ana  report  its  premium,  loss  and 
expense  experience  to  the  agent  in 
accordance  with  the  uniform  statistical  plan 
developed  by  the  agent  and  approved  by  the 
Director  of  Insurance.  All  other  insurers 
must  record  and  report  their  premium,  loss 
and  expense  experience  to  the  Director  of 
Insurance  in  accordance  with  the  uniform 
statistical   plan. 

The  Department  of  Insurance  was  asked  to  provide  the  specific 
statistical  plan  which  it  had  developed  to  require  the  insurance 
companies  to  submit  the  required  information.  The  Department 
explained  that  it  had  not  developed  a  specific  plan  itself,  but 
that  it  used  the  plan  of  its  statistical  agent  the  National 
Council  on  Compensation  Insurance  (NCCl)"  That  plan  Ts 
entitled  "National  Council  Workmen's  Compensation  Unit 
Statistical   Plan  Manual." 

The  Department  was  asked  to  adopt  this  plan  as  a  rule  or  to 
amend      its      rulemaking      to      incorporate      it      by      reference      in 
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accordance  with  the  requirements  of  Section  6.01(b)  of  the 
Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch. 
127,  par.  1006.01(b)).  The  Department  declined,  stating  that 
it  would  be  too  costly  for  the  Department  to  develop  its  own 
plan  and  that  it  would  not  incorporate  this  plan  as  of  a  certain 
date  because  the  plan  was  frequently  amended. 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1003.09)  defines  "rule"  as  each 
agency  statement  of  general  applicability  that  implements, 
applies,  interprets  or  prescribes  law  or  policy.  Section  4(c) 
of  the  Illinois  Administrative  Procedure  Act  (111.  Rev.  Stat. 
1981,  ch.  127,  par.  1004(c))  provides  that  no  agency  rule  is 
valid  or  effective  against  any  person  or  party  until  it  has  been 
made  available  for  public  inspection  and  filed  with  the 
Secretary  of  State. 

The  NCCI  statistical  plan  implements,  interprets  and  prescribes 
policies  which  must  be  followed  by  insurance  companies  when 
filing  information  with  the  Department;  hence,  the  NCCI 
statistical  plan  is  a  rule"  The  Department's  refusal  to  modify 
its  rule  to  reflect  that  it  has  incorporated  the  NCCI  statistical 
plan  either  directly,  or  by  reference  as  of  a  date  certain,  is  a 
violation  of  the   IAPA. 

It  is  therefore  recommended  that  the  Department  of  Insurance 
adopt  the  statistical  plan  developed  by  the  National  Council  on 
Compensation   Insurance. 

Date  Agency   Response  Received:      December  30,    1983 

Nature  of  Agency   Response:      Refusal  to   Initiate  Rulemaking 

Publication  as  Adopted   in  the   Illinois   Register:      Pending 

Effective  Date:      Pending 

DEPARTMENT  OF  LAW  ENFORCEMENT 

Rules     Governing     Individual's     Right     to     Access     and     Review     Criminal 
History   Record   Information  -   Rules   I   and   ll 

Initial   Publication  in    Illinois   Register:      July  22,    1983 

Date  Second   Notice  Received:      December  2,    1983 

Joint  Committee  Recommendation:      December  15,    1983 

Specific  Recommendation: 

The  Joint  Committee  believes  it  may  be  appropriate  to  allow  the 
Department  of  Law  Enforcement  to  promulgate  rules  which 
establish  the  maximum  fees  which  may  be  charged  by   reviewing 
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agencies  for  processing  access  and  review  requests  for  criminal 
history  record  information,  and  therefore,  suggests  to  the 
Department  that  authorizing  legislation  be  developed  and 
presented  to  the  General  Assembly. 

Section  1210.30(f)  of  the  Department  of  Law  Enforcement's 
proposed  "Rules  Governing  Individual's  Right  to  Access  and 
Review  Criminal  History  Record  Information"  provides  that: 
"Reviewing  Agencies  may  charge  a  fee  not  to  exceed  actual 
costs  or  $25.00  tor  processing  access  and  review  requests, 
whichever  is  less"  (a  "reviewing  agency"  is  defined  in  Section 
1210.10  of  the  rules  as  a  law  enforcement  agency  or  a 
correctional  facility),  and  Section  1210.20  states  that  these 
rules  are  applicable  only  to  information  collected,  stored  and 
disseminated  by  the  Department  of  Law  Enforcement. 

The  Department  was  asked  to  provide  a  citation  to  the  specific 
statutory  authority  upon  which  the  imposition  of  processing 
fees  was  based.  The  Department  responded  that  reviewing 
agencies  are  permitted  to  assess  fees  for  processing  access  and 
review  requests  pursuant  to  federal  regulations  included  at  28 
CFR  Chapter  I,  Part  20  (July  1,  1982).  A  review  of  these 
federal  regulations  revealed  that  they  do  not  include  any 
provisions  which  authorize  the  imposition  of  fees  by  local  and 
state  criminal  history  record  information  systems,  although 
Subpart  C  of  the  regulations  does  indicate  that  local  and  state 
systems  can  charge  processing  fees  to  the  extent  that  they 
utilize  the  services  of  the  Department  of  Justice  information 
systems.  This  federal  regulation  cannot,  however,  be 
interpreted  to  permit  the  assessment  of  processing  fees  for 
information  maintained  in  a  non-Department  of  Justice  system. 

The  Department  ultimately  conceded  that  it  does  not  have  the 
statutory  authority  to  promulgate  any  rule  which  establishes 
processing  fees  which  may  be  collected  from  individuals  who 
wish  to  review  criminal  history  record  information.  However, 
the  Department  contends  that  this  rule  does  not  establish 
processing  fees,  but  merely  establishes  the  maximum  fees 
which  may  be  charged  by  reviewing  agencies  which  have 
independent  authority  to  collect  such  fees.  However,  the 
Department  has  been  unable  to  point  to  any  authority  for  it  to 
establish  any  fees,   maximum  or  otherwise. 

In  the  absence  of  statutory  authority,  it  appears  that 
Department  is  not  authorized  to  establish  maximum  fees  for 
processing  access  and  review  requests.  The  Department 
believes  that  establishing  maximum  fees  prevents  reviewing 
agencies  from  implementing  higher  fees,  and  it  appears  that 
there  may  be  merit  in  the  Department's  attempt  to  control 
these  fees.  As  the  local  and  state  systems  are  federally 
funded,  and  the  federal  regulations  may  not  permit  the 
imposition  of  processing  fees  (although  the  federal  regulations 
do  not  specifically  prohibit  the  imposition  of  such  fees),  the 
Department    should    consider    introducing    legislations    to    obtain 
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statutory  authority  to  establish  maximum  fees,  and  request  an 
opinion  from  the  Department  of  Justice  as  to  whether  or  not 
this  statutory  change  would  violate  the  federal  regulations  and 
endanger  the  systems'   federal  funding. 

Therefore  the  Joint  Committee  suggests  that  the  Department 
seek  legislation  authorizing   regulation  of  such  fees. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted  in  the   Illinois  Register:      Pending 

Effective  Date:      Pending 

DEPARTMENT  OF  NUCLEAR  SAFETY 

Licensing   of   Persons   in   the   Practice  of  Medical    Radiation   Technology    (32 
III.   Adm.    Code  401) 

Initial   Publication  in   Illinois  Register:    August  5,    1983 

Date  Second   Notice  Received:      October  20,    1983 

Joint  Committee  Recommendation:    November  17,    1983 

Specific   Recommendation: 

The  Joint  Committee  suggests  that  the  Department  of  Nuclear 
Safety  consider  developing  legislation  which  will  provide  the 
Department  the  statutory  authority  to  establish  rules  and 
regulations  for  the  licensing  of  persons  in  the  practice  of 
medical   radiation  technology. 

At  the  November  17,  1983,  meeting,  the  Joint  Committee  issued 
six  objections  to  the  Department  of  Nuclear  Safety  rules  for 
the  licensing  of  persons  in  the  practice  of  medical  radiation 
technology.  The  Joint  Committee  issued  the  objections  based 
upon  the  Department's  lack  of  statutory  authority  for  the 
following: 

1  .        To  require  an  examination  as  a  condition  for  licensure. 

2.  To  charge  an  application  fee  for  an  examination. 

3.  To  suspend  or  revoke  a   license. 

4.  To      exempt      students      or      other      individuals      from      the 
requirements  of  the  Act. 

5.  To  issue  a  conditional  or  temporary   license. 
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6.        To  require  clinical   practice  as  a  condition  for  licensure. 

The  Department  stated  that  these  rules  and  regulations  were 
being  promulgated  in  order  to  protect  the  public  health  and 
safety.  The  Department  explained  that  the  rules  and 
regulations  meet  the  guidelines  for  national  standards  as 
established  in  proposed  42  C.F.R.  75  (1983)  and  by  the 
Committee  on  Allied  Health  Education  and  Accreditation  of  the 
American  Medical  Society.  The  Department  further  explained 
that  of  the  thirteen  states  which  require  the  licensing  of 
medical  radiation  technologists,  all  follow  the  above  mentioned 
guidelines. 

If  the  Department,  after  due  consideration,  believes  it  is 
necessary  to  the  public  health,  safety  and  welfare,  to  further 
regulate  the  practice  of  medical  radiation  technology,  then  the 
Department  should  prepare  legislation  which  would  authorize 
such  regulation,  and  should  submit  such  legislation  to  the 
General  Assembly  for  its  consideration. 

Therefore,  the  Joint  Committee  suggests  to  the  Department  of 
Nuclear  Safety  that  the  Department  consider  developing 
legislation  which  will  provide  the  Department  the  authority  to 
establish  rules  and  regulations  for  the  licensing  of  persons  in 
the  practice  of  medical   radiation  technology. 

Date  Agency   Response  Received:    December  14,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois   Register:      December  30,   1983 

Effective  Date:      January  1,    1984 

DEPARTMENT   OF   PUBLIC   AID 

Recipient  Utilization   Review   Program   (89    III.   Adm.    Code  120.4) 

Initial   Publication   in   Illinois   Register:      April   1,    1983 

Date  Second   Notice  Received:      May   17,    1983 

Joint  Committee   Recommendation:    June  14,    1983 

Specific  Recommendation: 

Section  7.05(4)  of  the  Illinois  Administrative  Procedure  Act 
states  that  "[t]he  Joint  Committee  shall  suggest  rulemaking  of 
an  agency  whenever  the  Joint  Committee,  in  the  course  of  its 
review  of  the  agency's  rules  under  this  Act,  determines  that 
the  agencies  rules  are  incomplete,  inconsistent  or  otherwise 
deficient." 
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The  Department's  AFDC,  AABD  and  GA  Manuals  contain 
several  policy  statements  which  are  rules  under  the  definition 
of  "rule"  stated  in  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act. 

Sections  1120.3  of  the  AFDC  and  AABD  Manuals  and  Section 
1130.3  of  the  GA  Manual  state  that  if  the  Department 
determines  that  the  recipient's  medical  usage  is  not  justified,  it 
will  send  a  written  notice  to  the  recipient  informing  them  that 
they  are  required  to  contact  the  local  office  within  10  days  to 
designate  a  primary  care  physician.  Sections  1120.4  of  the 
AFDC  and  AABD  Manuals  and  Section  1130.4  of  the  GA  Manual 
state  that  when  a  former  recipient  reapplies  for  assistance  and 
was  not  terminated  from  participation  in  the  program  prior  to 
discontinuance  of  assistance,  the  recipient  will  be  restricted  to 
a  primary  care  physician  upon  approval  of  re-application. 
Also,  if  a  member(s)  of  a  restricted  household  becomes  a 
member  of  another  assistance  unit,  the  new  assistance  unit  is 
restricted  to  a  primary  care  physician.  Sections  1120.7  of  the 
AFDC  and  AABD  Manuals  and  Section  1130.7  of  the  GA  Manual 
state  that  if  a  non-cooperating  recipient's  Medical  Eligibility 
Card  has  been  withheld  and  an  appeal  is  filed  within  10 
calendar  days  of  the  date  of  the  notice  of  restriction  to  a 
primary  care  physician,  the  Medical  Eligibility  Card  will 
immediately  be  released. 

These  Department  policies  meet  the  definition  of  a  "rule"  as 
stated  in  Section  3.09  of  the  Illinois  Administrative  Procedure 
Act.  Therefore,  pursuant  to  Section  7.05(4)  of  the  Illinois 
Administrative  Procedure  Act,  the  Joint  Committee  recommends 
to  the  Department  that  it  initiate  rulemaking  to  complete  its 
rule  concerning  the  Recipient  Utilization   Review   Program. 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      None 

Publication  as  Adopted   in  the   Illinois  Register:      July  15,    1983 

Effective  Date:      July   1,    1983 


DEPARTMENT   OF   PUBLIC   HEALTH 

Permit  Application   Fees  -  Ch.    7,    2d   Ed.;    Rules  7.02.01    and  7.03.01 
initial   Publication  in   Illinois   Register:      February  25,    1983 
Date  Second   Notice  Received:      April   14,    1983 
Joint  Committee  Recommendation:      May   10,    1983 
Specific  Recommendation: 
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Throughout  Section  12  of  the  Illinois  Health  Facilities  Planning 
Act,  the  Department  (referred  to  as  "Agency"  in  the  Act) 
prescribes  rules,  regulations,  standards,  and  criteria  with 
the  approval  of  the  State  board.  However,  Section  12(8)  of 
the  Act  states  that  the  Agency  shall: 

Charge  and  collect  from  the  permit  applicant 
an  amount  determined  by  the  State  Board  to 
be  a  reasonable  application  fee  for  the 
processing  of  the  application  by  the  State 
Board,  the  Agency  and  the  appropriate 
recognized  areawide  health  planning 

organization.  The  State  Board  shall  set  the 
amount  by  regulation"  ATI  fees  collected 
under  the  provision  of  this  Act  shall  be 
deposited  with  the  State  Treasurer, 
[emphasis  added] 

Under  the  current  practice,  the  State  Board  determines  the 
amount  for  application  for  permit  fees  and  the  Department 
promulgates  them  in  order  to  provide  the  public  the 
opportunity   to  comment  on  them. 

Section  12(8)  of  the  Act  states  that  the  State  Board  shall  set 
the  amount  of  the  permit  application  fee  by  regulation,  and 
Section  18  of  the  Act  provides  that  both  the  Department  and 
State  Board  shall  be  covered  by  the  provisions  of  the  Illinois 
Administrative  Procedure  Act.  Thus,  it  appears  that  the  State 
Board  has  the  authority  to  set  the  amount  of  the  fee  by 
regulation,   and  the  Department  does  not. 

The  Joint  Committee  recommends  that  the  Department  develop 
legislation  that  would  amend  Section  12(8)  of  the  Act  to  allow 
the  Department  rather  than  the  State  Board  to  set  the  fees  by 
regulation. 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      None 

Publication  as  Adopted  in  the   Illinois   Register:      May  27,    1983 

Effective  Date:      May   13,    1983 

Family   Planning   Services,    Title  X    (77    111.    Adm.    Code  635) 
t Emergency ] 

Initial   Publication  in   Illinois  Register:    July   15,    1983 

Joint   Committee   Recommendation:    August   18,    1983 

Specific   Recommendation: 
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The  Department  of  Public  Health  has  received  verbal  notice 
from  the  Federal  government  that  it  has  been  chosen  to 
administer  the  Title  X  Family  Planning  Program  on  a  statewide 
basis.  The  Department  was  selected  on  a  competitive  basis  to 
administer  the  program  on  a  statewide  basis.  42  U.S.C.A. 
Section  300(b)  (1982)  provides  the  basis  by  which  grants  and 
or  contracts  will  be  awarded.  Awards  were  based  upon  "the 
number  of  people  to  be  served,  the  extent  to  which  family 
planning  services  are  needed  locally,  the  relative  need  of  the 
applicant,  and  the  family  planning  agency's  capacity  to  make 
rapid  and  effective  use  of  such  assistance. 

The  Department  was  asked  to  cite  the  specific  statutory 
authority  which  empowers  it  to  promulgate  rules  tor  the  Title 
X   Family   Planning   Program. 

The  Department  responded  that  since  this  was  a  new  program, 
it  is  not  clear  if  there  is  in  fact  specific  statutory  authority 
empowering  it  to  promulgate  rules  tor  the  Family  Planning 
Program.  However,  the  Department  stated  that  it  believes  it 
has  the  authority  based  on  ill.  Rev.  Stat.  1981,  ch.  111£, 
par.    22;   ch.    127,    par.   55.05;   or  ch.    127,    par.    55.27. 

Chapter  111?,  par.  22,  pertains  to  the  Department's  authority 
to  adopt  rules  and  regulations  related  to  sanitary 
investigations  and  enforcing  quarantines;  it  appears  to  be  in 
no  way  related  to  the  promulgating  of  rules  for  family  planning 
services. 

Chapter  127,  paragraphs  55.05  and  55.27  empower  the 
Department  to  accept  and  disburse  State  and  Federal  money  to 
public  or  private  agencies  for  health  purposes  or  programs; 
neither  provision  addresses  rulemaking.  It  appears  doubtful, 
therefore,  whether  the  Department  has  explicit  authority  to 
promulgate  rules  to  entities  receiving  funds,  since  no  specific 
provision  providing  such  authority  can  be  found  in  the 
statutes.  Instead,  it  appears  the  Department  is  attempting  to 
exercise  implicit  rulemaking  authority  by  going  beyond  the 
specific  provisions  of  the  statutes.  The  Department  is 
promulgating  rules  to  delegate  agencies  requiring  them  to 
follow  policies  and  meet  criteria  established  by  the  Department. 
Since  this  type  of  rulemaking  adds  requirements  which  go 
beyond  the  statutes,  it  appears  the  Department  is  in  fact 
promulgating   legislative  rules. 

The  Joint  Committee  therefore  recommends  to  the  Department 
that  it  seek  legislation  in  the  October  session  of  the  General 
Assembly  which  will  provide  the  Department  explicit  authority 
to  promulgate  rules  for  the  Family   Planning  Service  Program. 

Date  Agency   Response  Received:      August  26,    1983 

Nature  of  Agency   Response:      Agreed  to  Seek   Legislation 
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Effective  Date:      July   6,    1983 

Minimum  Standards  -  Skilled   Nursing  and   Intermediate  Care  Facilities 

Initial   Publication   in   Illinois   Register:   April   15,   1983 

Date  Second  Notice  Received:      August  8,    1983 

Joint  Committee  Recommendation:    September  22,    1983 

Specific   Recommendation: 

The  Department  of  Public  Health's  proposed  "Minimum 
Standards  -  Skilled  Nursing  and  Intermediate  Care  Facilities" 
provide,  in  relevant  part,  that  in  order  to  qualify  as  a  nurse's 
aide,  nurse  technician  or  orderly,  an  individual  must,  within 
45  days  of  initial  employment,  begin  an  approved  course  (of 
120  hours),  or  take  a  proficiency  examination  which  must  be 
completed  within  120  days  of  initial  employment.  This 
proposed  provision  is  apparently  a  compromise  position, 
resulting  from  discussion  between  industry  representatives  and 
Department  personnel,  following  a  Joint  Committee  objection  in 
July  1982  to  a  proposed  rule  with  a  stringent  120-hour 
approved  course  requirement.  At  the  time  of  the  July  Joint 
Committee  meeting,  both  the  House  Sponsor  and  the  Senator 
Sponsor  noted  that  the  intent  of  the  legislation  (and  their 
understanding  of  an  agreement  with  the  Department)  was  that 
the  120  hour  requirement  would   not  be  imposed. 

The  proposal  now  before  the  Joint  Committee  appears,  from  the 
comments  of  the  sponsors,  both  at  the  time  of  passage  and  at 
the  July  Joint  Committee  meeting,  in  compliance  with  the  intent 
of  the  legislation.  It  allows,  as  an  alternative  to  the  stringent 
120  hour  course  requirement,  the  passage  of  a  proficiency 
test.  The  applicants  could,  under  the  proposed  rule,  take  the 
test  more  than  once  and  study  for  the  test  through  one  or 
more  "recognized  courses"  of  short  duration  to  be  offered  by 
the  facility  for  whom  they  work. 

Unfortunately,  the  current  statute  allows  only  45  days  from 
initial  employment  for  passage  of  a  proficiency  exam.  Thus, 
the  rule  as  proposed  would  violate  the  clear  terms  of  the 
statute. 

Since  the  proposed  rule  more  accurately  reflects  the  intent  of 
the  legislation  as  indicated  by  both  House  and  Senate 
sponsors,  the  Joint  Committee  recommends  that  the  Department 
of  Public  Health  seek  legislation  in  the  fall  veto  session  to 
extend  the  45  day  period  allowed  for  passing  the  proficiency 
examination  to  120  days. 

Date  Agency    Response   Received:      November   14,    1983 
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Nature  of  Agency   Response:      Agreed  to  Seek   Legislation 
Publication  as  Adopted  in  the   Illinois  Register:      November  28,    1983 
Effective  Date:      November  10,    1983 

Minimum  Standards  -  Skilled   Nursing  and   Intermediate  Care  Facilities 

Initial   Publication  in   Illinois   Register:   April   15,    1983 

Date  Second   Notice  Received:   August  8,    1983 

Joint  Committee  Recommendation:    September  22,    1983 

Specific  Recommendation: 

The  "Nursing  Home  Care  Reform  Act  of  1979"  contains 
provisions  concerning  the  training  and  qualifications  of  nurse's 
aides,  orderlies  and  nurse  technicians.  Section  3-206(a)(5) 
provides  that  such  persons  must,  before  they  may  assist  with 
the  personal  or  medical  care  of  a  resident  in  a  nursing  home 
facility,  either  begin  a  Department  approved  course  of  training 
within  45  days  of  initial  employment  or  be  exempted  from  the 
course  through  one  of  the  means  specified  in  the  Act.  This 
section  further  requires  that  the  approved  course  be 
"successfully  completed  within  120  days  of  initial  employment  in 
the  capacity  of  a  nurse's  aid,  orderly,  or  nurse  technician  at 
a  facility." 

The  proposed  amendment  to  Rule  03.06.03.12  would  allow  more 
than  120  days  for  the  presentation  of  the  basic  content  of  an 
approved  course  if  the  course  is  offered  by  an  educational 
institution  on  a  term,  semester,  or  trimester  basis. 
Obviously,  such  a  course  could  not  be  completed  within  120 
days  of  initial  employment.  Thus,  this  provision  is  clearly  in 
conflict  with  Section  3-206(a)(5)   of  the  Act. 

The  Department  stated  that  the  reason  it  wants  to  allow 
educational  institutions  a  longer  time  period  to  administer  the 
course  is  that  in  several  areas  of  the  State  an  educational 
institution,  such  as  a  community  college,  is  the  only  facility 
which  will  conduct  the  training.  Sometimes  the  120  day 
limitation  does  not  correspond  with  the  educational  institution's 
calendar. 

The  Joint  Committee  notes  that  in  Rule  03.06.03.12  the 
Department  has  authorized  educational  institutions  to  provide 
an  approved  course  of  training  of  a  longer  duration  than  120 
days  for  nurse's  aides,  orderlies  and  nurse  technicians  in 
apparent  violation  of  Section  3-206  of  the  "Nursing  Home  Care 
Reform  Act  of  1979,"  which  clearly  states  that  such  a  course 
of  training  must  be  completed  by  these  individuals,  who  are 
not    otherwise    exempt,    within    120    days    of    initial    employment. 
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The  Joint  Committee  feels  such  an  exception  may  be  warranted, 
and  thus  the  Committee  recommends  that  the  Department  seek 
legislation  to  authorize  such  an  exception. 

Date  Agency   Response  Received:      November  14,    1983 

Nature  of  Agency   Response:      Agreed  to  Seek   Legislation 

Publication  as  Adopted   in  the   Illinois   Register:      November  28,    1983 

Effective  Date:      November  10,    1983 

DEPARTMENT   OF   REVENUE 

Bingo  License  and  Tax  Act   (86   III.    Adm.    Code  430) 

Initial   Publication  in   Illinois  Register:      February   18,    1983 

Date  Second   Notice  Received:      April  5,    1983 

Joint  Committee   Recommendation:      April   19,    1983 

Specific  Recommendation: 

Proposed  Section  430.160(a)(3)  of  the  Bingo  License  ana  Tax 
Regulations  (86  111.  Adm.  Code  430.160(a)(3))  allows  the 
Department  of  Revenue  to  prohibit  the  issuance  of  licenses  for 
any  bingo  session  beginning  less  than  two  hours  after  the 
conclusion  of  a  prior  session  conducted  on  the  same  premises. 

The  Joint  Committee  recommends  that  the  Department  of 
Revenue  develop  legislation  amending  the  Bingo  License  and 
Tax  Act  (III.  Rev.  Stat.  1981,  ch.  120,  par.  1101  et  seq.)  to 
grant  the  Department  the  specific  statutory  authority  to 
establish  this  two  hour  prohibition  by   rule. 

Date  Agency   Response  Received:      July  27,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 

Publication  as  Adopted   in  the   Illinois  Register:      May   13,    1983 

Effective  Date:      June  1,    1983 

Miscellaneous  Agencies 

OFFICE   OF   THE   STATE   FIRE  MARSHAL 

Rules  and    Regulations   Relating   to  Ceneral   Storage 

Initial   Publication   in   Illinois   Register:   March   11,    1S83 
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Date  Second   Notice  Received:   October  4,    1983 

Joint  Committee  Recommendation:    November  17,    1983 

Specific   Recommendation: 

Section  160.510  sets  forth  provisions  governing  the  operation 
and  dismantling  of  abandoned  bulk  plants.  Section  160.150 
states: 

Section  160.510     ABANDONED   BULK   PLANTS 

a)  If  a  bulk  plant  is  closed  for  a  period  of 
twenty-four  (24)  months,  the  owner 
shall  either  put  the  plant  back  into 
operation  or  remove  all  pertoleum  [sic] 
products  and  properly  secure  the  site 
for  possible  future  use. 

b)  If  after  five  years  from  date  of  original 
closing  said  bulk  plant  is  not  restored 
to  operation  it  shall  be  dismantled  and 
the  equipment  removed. 

c)  Such  dismantling  and  removal  shall  be 
completed  within  90  days. 

When  the  Office  was  asked  its  specific  statutory  authority  for 
promulgating  rules  which  outline  dismantling  procedures  for 
abandoned  bulk  plants  (Sections  160.510  (b)  and  (c)),  the 
Office  admitted  that  it  has  no  specific  statutory  authority. 
The  Office  explained  that  it  relies  on  Section  2  of  "An  Act  to 
regulate  the  storage,  transportation,  sale  and  use  of  gasoline 
and  volatile  oils"  which  in  part,  states,  "[t]he  Office  of  the 
State  Fire  Marshal  has  [the]  power  to  make  and  adopt 
reasonable  rules  and  regulations  governing  the  keeping, 
storage,  transportation,  sale  or  use  of  gasoline  and  volatile 
oils"  to  promulgate  this  rule.  The  Joint  Committee  questioned 
whether  this  statutory  grant  of  authority  includes  the  power  to 
promulgate  rules  governing  the  dismantling  of  abandoned  bulk 
plants,  in  view  of  the  fact  that  an  abandoned  plant  will  not  be 
keeping  or  storing  any  gasoline  or  oil  in  its  tanks.  The  Office 
contends  that  it  is  required  to  make  decisions  balancing  the 
public  safety  against  individual  property  rights  as  part  of  the 
process  of  regulating  the  storage  of  volatile  liquids.  In 
exercising  this  authority,  the  Office  stated,  it  has  determined 
that  rules  governing  the  operation  and  dismantling  of 
abandoned  bulk  plants  are  advisable  because  certain  amounts 
of  potentially  dangerous  liquid  and  fumes  will,  as  a  practical 
matter,  always  be  present  at  an  unused  bulk  plant. 
Nonetheless,  it  is  obvious  from  a  reading  of  the  language  of 
the  statute  that  it  is  directed  at  active  plants  and  not  closed 
and  abandoned   plants. 
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The  Office  was  also  asked  if  it  had  further  policy  relating  to 
the  dismantling  of  abandoned  bulk  plants.  The  Office 
explained  that  it  has  not  completely  formulated  its  policy 
covering  aU  aspects  of  the  dismantling  operation  but  that  its 
general  policy  is  to  consider  a  bulk  plant  to  be  "dismantled"  if 
all  the  plant's  storage  tanks  have  been  torn  down,  cut  in  two, 
had  numerous  holes  cut  in  them,  or  been  crushed  with  a 
crane.  This  policy  is  obviously  significant,  since  there  is 
likely  to  be  a  considerable  cost  difference  between  completely 
tearing  down  a  plant  and  merely  cutting  a  tank  in  two  or 
putting  holes  in  it.  When  asked  that  this  policy  be  inserted 
into  the  rule,  the  Office  declined  to  do  so,  stating  that  it 
might  amend  the  rule  at  some  time  in  the  future. 

The  Office's  arguments  are  unpersuasive.  Bulk  plants,  like 
other  property,  belong  to  owners  who  have  a  right  to  use 
them  within  wide  limits,  unless  the  use  is  one  specifically 
prohibited  by  statute.  Clearly,  the  Office  retains  the 
authority  to  regulate  any  bulk  plant  which  stores  either 
gasoline  or  volatile  oils.  However,  there  appears,  in  the 
absence  of  a  positive  individual  finding  of  fire  or  explosion 
hazard,  an  unbridgeable  gap  between  this  power  to  regulate 
and  the  power  to  promulgate  rules  governing  the  dismantling 
of  abandoned  bulk  plants.  Despite  the  practical  considerations 
cited  by  the  Office  in  support  of  its  position,  it  appears  the 
Office  has  only  the  statutory  authority  to  regulate  storage, 
transportation  and  sale  of  liquids  and  that  this  authority  does 
not  include  power  to  promulgate  rules  governing  the 
dismantling  of  abandoned  bulk  plants. 

Furthermore,  Section  7.04  of  the  Illinois  Administrative 
Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  1007.04) 
provides  that  one  of  the  functions  of  the  Joint  Committee  is 
the  "promotion  of  adequate  and  proper  rules  by  agencies  and 
an  understanding  on  the  part  of  the  public  respecting  such 
rules."  The  proposed  rulemaking,  as  it  now  exists,  violates 
Section  7.04  of  the  IAPA  in  that  the  rulemaking  does  not 
promote  an  understanding  on  the  part  of  the  public  respecting 
such  rules  because  the  Office  has  failed  to  include  its  policy 
governing  the  dismantling  of  bulk  plants  within  its  rulemaking. 

In  the  absence  of  any  explicit  or  implicit  statutory  authority, 
it  appears  that  the  Office  is  not  authorized  to  promulgate  rules 
governing  the  dismantling  of  abandoned  bulk  plants.  In  view 
of  the  fact  that  the  proposed  section  was  promulgated  for  the 
purpose  of  protecting  the  public's  safety,  it  appears  that  there 
may  be  some  merit  in  the  argument  that  there  is  a  need  for 
such  rules.  However,  this  appears  to  be  a  matter  of  policy  to 
be  properly  considered   by  the  General  Assembly. 

The  Joint  Committee  suggests  that  the  Office  seek  legislation 
specifically  granting  the  Office  the  authority  to  promulgate 
rules  governing  the  dismantling  of  abandoned  bulk  plants. 
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Date  Agency   Response   Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      Pending 

Effective  Date:      Pending 

Rules    and    Regulations    Relating    to    Service    Stations    (41     III.    Adm.    Code 
T60j 

Initial   Publication  in   Illinois  Register:    March  4,    1983 

Date  Second   Notice  Received:      October  20,    1983 

Joint  Committee  Recommendation:    November  17,    1983 

Specific   Recommendation: 

Section  170.76  is  entitled  "Leaking  Underground  Tanks,"  and 
states  when  a  tank  is  determined  to  be  leaking,  it  can  be 
removed,  replaced  or  repaired.  Section  170.76(c)  delineates 
rules  governing  the  repair  of  underground  tanks  and  provides 
that  existing  underground  tanks  may  be  glass  or  epoxy-lined, 
provided  that  certain  conditions  for  repairs  are  met.  These 
certain  conditions  are  outlined  within  Section  170.76(c)  with 
Section  170.76(c)(3)  stating,  "Any  firm  proposing  such  a 
repair  shall  have  on  file,  with  the  State  Fire  Marshal,  a 
certificate  of  insurance." 

The  Office  was  asked  its  specific  statutory  authority  for 
requiring  a  tank  repair  firm  to  have  a  certificate  of  insurance 
on  file  with  the  State  Fire  Marshal.  The  Office  replied  that  it 
had  no  specific  statutory  authority  for  the  provision  but  relied 
on  its  general  authority  set  forth  in  Section  2  of  "An  Act  to 
regulate  the  storage,  transportation,  sale  and  use  of  gasoline 
and  volatile  oils"  (III.  Rev.  Stat.  1981,  ch.  127^,  par.  154) 
which  states  in  part,  "[t]he  Office  of  the  State  Fire  Marshal 
has  [the]  power  to  make  and  adopt  reasonable  rules  and 
regulations  governing  the  keeping,  storage,  transportation, 
sale  or  use  of  gasoline  and  volatile  oils."  The  Office  asserted 
that  this  regulation  concerns  the  "storage,"  "keeping"  and 
"sale"  of  "gasoline  and  volatile  oils"  and  is  a  reasonable 
exercise  of  its  rulemaking  power  for  the  purpose  of  protecting 
the  public's  safety  and  tank  owners  from  unqualified  repairers 
who  cannot  obtain  insurance.  The  Office  further  stated  that 
firms  have  traditionally  filed  such  certificates  with  the  Office, 
and  that  it  has  not  received  any  negative  comments  pursuant 
to  this  newly   proposed   requirement. 

Section  2  of  "An  Act  to  regulate  the  storage,  transportation, 
sale  and  use  of  gasoline  and  volatile  oils"  does  not,  explicitly 
or     implicitly,     grant    the    Office    the    authority     to    promulgate 
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rules  requiring  tank  repair  firms  to  file  a  certificate  of 
insurance  with  the  Office.  It  appears  that  the  Office's 
assertion  that  this  provision  is  a  reasonable  exercise  of  its 
rulemaking  power  and  is  needed  for  the  purpose  of  protecting 
the  public,  is  without  merit.  Rather,  the  major  thrust  of  the 
proposed  rule  appears  to  be  to  protect  the  interest  of  the  tank 
owner  from  possible  financial  loss.  While  the  protection  from 
financial  loss  is  important,  this  appears  to  be  a  matter  within 
the  responsibility  of  the  tank  owner,  and  not  within  the 
authority  of  the  State  Fire  Marshal  to  regulate.  Certainly  the 
question  of  whether  or  not  a  tank  repairer  is  insured  is  at  the 
very  best  only  tangentially  related  to  the  question  of  whether 
the  volatile  liquids  are  being  stored  safely.  Hence,  the 
proposed  rule  appears  to  stretch  the  statutory  grant  of 
rulemaking  authority  beyond  that  which  was  reasonably 
intended   by  the  General  Assembly. 

In  the  absence  of  any  explicit  or  implicit  statutory  authority, 
it  appears  that  the  Office  is  not  authorized  to  promulgate  this 
rule.  In  view  of  the  fact  that  the  proposed  rule  was 
promulgated  for  the  purpose  of  protecting  the  public's  safety, 
and  that  firms  have  traditionally  filed  such  certificates  with 
the  Office,  it  appears  that  there  may  be  a  need  for  such  a 
rule.  However,  this  appears  to  be  a  matter  of  policy  to  be 
properly  considered   by  the  General  Assembly. 

The  Joint  Committee  suggests  that  the  Office  seek  legislation 
specifically  granting  the  Office  the  statutory  authority  to 
require  tank  repair  firms  to  file  a  certificate  of  insurance  with 
the  Office. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois  Register:      Pending 

Effective  Date:      Pending 
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Because  the  deadline  for  responding  to  many  of  these 
certificates  of  objection  had  not  passed  as  of 
preparation  of  this  Report,  the  date  and  nature  of  many 
agency  responses  are  not  included  here. 

Code  Departments 

DEPARTMENT   OF   FINANCIAL   INSTITUTIONS 

Rules    and    Regulations    Governing    the    Execution    of    Enforcement    of    the 
Illinois  Consumer  Finance  Act 

Basis       of       Review:         Five       Year/Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  19(d)  of  the  "Rules  and  Regulations  Governing  the 
Execution  and  Enforcement  of  the  Illinois  Consumer  Finance 
Act"   states  in   pertinent  part: 

Licensees  shall  not  distribute  or  cause  to  be 
distributed  handbills  or  circular  advertising 
material,  except  in  the  licensed  office  or 
through  the  mails,  without  permission  in 
each  instance  in  writing  from  the 
Department; 

Section  20(i)  of  the  rules  involves  loans  by  mail  programs. 
Section  20 (i)  (6)    states: 

Advertising  to  be  used  in  the  authorized 
program  and  other  Acts  which  may  be 
applicable  shall  be  submitted  to  the 
Department  for  review  before  use. 

Section  12  of  the  Act  states  in   relevant  part: 

No  licensee  or  other  person,  co-partnership, 
association,  or  corporation  may  advertise, 
print,  display,  publish,  distribute,  or 
broadcast  or  cause  to  permit  to  be 
advertised,  printed,  displayed,  published, 
distributed  or  broadcast,  in  any  manner, 
any  statement  or  representation  with  regard 
to    the     rates,     terms    or    conditions     for    the 
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lending  of  money,  credit,  goods  or  things  in 
action  in  the  amount  or  of  the  value  of  $1500 
or  less,  which  is  false,  misleading  or 
deceptive. 

Section  12  of  the  Act  allows  the  Department  to  forbid 
advertising  that  is  "false,  misleading  or  deceptive."  The 
Department  advised  that  Section  18  of  the  Act  is  relied  upon 
as  the  statutory  authority  for  the  regulation  of  advertising. 
Section  18  of  the  Act  forbids  the  use  of  any  device  to  secure 
greater  interest  than  authorized  by  law.  The  section  directs 
that  loans  at  excessive  rates  are  unenforceable. 

Despite  the  Department's  assertion,  it  is  unclear  how  Section 
18  of  the  Act,  by  any  interpretation,  would  empower  the 
Department  to  mandate  prior  approval  of  advertising  copy. 
Vvhile  Section  12  of  the  Act  empowers  the  Department  to  forbid 
advertising  that  is  "false,  misleading,  or  deceptive,"  there  is 
nothing  in  that  section  that  would  authorize  the  prior  review 
of  advertising  material. 

Advertising  is  a  form  of  commercial  speech  which  enjoys 
protection  under  the  First  Amendment  to  the  United  States 
Constitution.  These  rules  of  the  Department  are  overbroad  in 
that  they  purport  to  prohibit  certain  types  of  advertising 
without  prior  approval  of  the  Department  even  though  there 
has  been  no  showing  that  these  types  of  advertising  are  per 
se  "false,  misleading  or  deceptive."  A  statute  may  not 
completely  suppress  the  dissemination  of  truthful  information 
about  entirely  lawful  activity,  Virginia  State  Board  of 
Pharmacy  v.  Virginia  Citizens  Consumer  Council,  425  U.S.  748 
(1978) .  0~7  course,  there  is  rio  constitutional  right  to 
disseminate  false  or  misleading  advertising,  F.T.C.  v  National 
Commission  on  Egg  Nutrition,  517  F.2d  485  (24th  Cir.  1975). 
The  Department,  to  cure  this  constitutional  defect,  would  have 
to  develop  standards  and  criteria  to  be  used  in  banning  false, 
misleading  or  deceptive  advertising. 

Therefore,  the  Joint  Committee  objects  to  Sections  19(d)  and 
2 0 ( i )  ( 6 )  of  the  rules  because  the  sections  in  their  present  form 
exceed  the  Department's  statutory  authority  and  are 
unconstitutional. 


Rules   and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Illinois  Consumer  Finance  Act 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Objection:      August   17,    1983 

Specific  Objection: 
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Rule  23(o)  of  the  Department  of  Financial  Institutions'  "Rules 
and  Regulations  Governing  the  Execution  and  Enforcement  of 
the   Illinois  Consumer  Finance  Act"   states: 

All  licenses  not  implemented  by  use  within  a 
period  of  six  months  after  issue  shall  be 
forfeit  unless  failure  is  proven  to  be  for 
reasonable  cause. 

A  new  application  and  payment  of  all 
applicable  fees  is  required  after  such 
forfeiture. 

The  Department  explained  that  the  section  is  authorized  by 
Section  21   of  the  Act  which  states  in  relevant  part  that: 

The  Department  is  authorized  and  empowered 
to  make  and  enforce  such  reasonable  relevant 
rules,  regulations,  directions,  orders, 
decisions,  and  findings  as  may  be  necessary 
for  the  execution  and  enforcement  of  the 
provisions  of  this  Act  and  the  purposes 
sought  to  be  obtained  herein,  in  addition 
thereto  and  not  inconsistent  therewith. 

The  Department  stated  that  "reasonable  cause"  is  a  judgmental 
decision  by  the  Department.  It  was  indicated  that  "reasonable 
cause"  may  include  acts  of  Cod  and  other  causes  not  found  to 
be  willful. 

The  Department  advised  that  it  believes  that  this  provision  is 
consistent  with  the  Departmental  regulation  of  consumer  finance 
agencies.  It  was  explained  that  conditions,  financial  and 
other,  that  were  acceptable  at  the  time  of  licensing,  are 
susceptible  to  change  and  deterioration  over  a  period  of  time. 
The  Department  believes  that  by  having  this  6  month 
requirement  the  Department  can  more  closely  monitor  the 
financial   positions  of  licensees. 

It  appears  that  the  Department  lacks  the  statutory  authority  to 
revoke  a  license  in  this  manner.  Section  9  of  the  Act  states 
that  a  license  shall  be  revoked  if  it  shall  find  that  there  is  a 
failure  to  pay  the  annual  license  fee,  the  licensee  has  violated 
a  provision  of  the  Act  or  lawful  rule  or  regulation,  or  any  fact 
or  condition  exists  which  if  it  had  existed  at  the  time  of  the 
original  application  would  have  warranted  the  Department 
refusing  the  license.  However,  no  provision  is  made  for 
revocation  based  upon  failure  of  a  licensee  to  implement  the 
license  within  six  months. 

Section  9  of  the  Act  also  states  that  "no  license  shall  be 
revoked  except  after  the  licensee  shall  have  had  notice  of 
hearing  thereon  ana  an  opportunity  to  be  heard  thereat." 
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Despite  the  fact  that  Section  23(o)  refers  to  a  "forfeiture,"  the 
effect  of  the  rule  is  to  revoke  a  license  contrary  to  the  causes 
listed  in  the  Act,  or  the  procedure  for  revocation.  The 
statute  sets  forth  a  number  of  specific  causes  for  revocation, 
none  of  which  is  lack  of  implementation.  The  courts  have  held 
that,  "[w]here  statute  .  .  .  providing  for  revocation  .  .  . 
specified  causes  for  which  licenses  might  be  revoked,  they 
could  not  be  revoked  for  any  other  cause."  Kaeseberg  v. 
Ricker,    177    III.App.    527,    (1913). 

In  addition  to  attempting,  impermissibly,  to  expand  the  causes 
for  revocation  by  rulemaking,  the  rule  attempts  to  circumvent 
the  notice  and  procedural  requirements  relative  to  revocation 
as  determined  in  Section  9.  Therefore,  the  Joint  Committee 
objects  to  this  rule. 

Rules    and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Illinois  Consumer   Installment  Loan  Act   (38   III.   Adm.    Code  110) 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Deferment  charges  are  the  charges  that  may  be  assessed  by  a 
lender  when  a  borrower  wishes  to  postpone  payment(s)  on  a 
loan  for  a  specified  period  of  time.  Occasionally,  due  to 
illness  or  layoff  from  a  job,  or  for  other  such  reasons,  a 
borrower  may  be  unable  to  make  a  loan  payment  for  a  month  or 
two.  Rather  than  have  the  loan  placed  in  default,  the 
borrower  can  seek  a  deferment  of  the  loan. 

Section  110.100(m)  (1 )  (former  Section  10(m))  of  the  rules 
concerns  charges  for  deferments  of  loan  payments  and  the 
effect  of  deferments  upon  rebates  for  prepayment  of  a  loan. 
Section  1 10. 100(m)  (1 )    (former  Section  10(m))    requires: 

The  amount  which  may  be  charged  for  a  one 
month's  deferment  is  equal  to  the  diflerence 
between  the  rebate  that  would  be  required 
for  prepayment  in  full  as  of  the  scheduled 
due  date  of  the  deferred  installment  and  the 
rebate  which  would  be  required  for 
prepayment  in  full  as  of  one  month  prior  to 
said  date. 

The  Department  was  asked  the  specific  statutory  authority  for 
this  rule  involving  deferment  charges.  The  Department 
conceded  that,  unlike  the  Consumer  Finance  Act  (III.  Rev. 
Stat.,  ch.  17,  par.  5601  et  seq. )  ,  the  Consumer  Installment 
Loan  Act  makes  no  mention- of  deferment  charges.  It  would, 
therefore,    appear   that   attempt    to   authorize   deferment   charges 
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and  regulate  the  imposition  of  these  charges  exceeds  the 
Department's  statutory  authority. 

The  failure  to  include  a  specific  provision  in  the  Consumer 
Installment  Loan  Act  which  would  authorize  regulation  of 
deferment  may  have  been  an  oversight,  in  view  of  the 
inclusion  of  specific  regulatory  authority  in  the  companion  law, 
the       Consumer       Finance       Act.  It       does       seem       somewhat 

incongruous  to  allow  regulatory  jurisdiction  in  one  case,  and 
not  the  other. 

Therefore,  the  Joint  Committee  objects  to  Section  110.100(m)  (1) 
(former  Section  10(m))  because  the  Department  lacks  the 
statutory  authority  to  authorize  and  regulate  deferment 
charges. 

Rules   and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Illinois  Consumer   Installment  Loan  Act   138    111.   Adm.    Code  110) 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  110.170(a)(1)  (former  Section  17(a)(1))  allows  the 
cancellation  of  licensee-provided  credit  insurance  withjn  15 
days  of  the  date  of  the  loan,  "by  written  request  of  all  parties 
to  the  obligation."  Section  110.170(a)(1)  (former  Section 
17(a)(1))  also  requires  that  if  such  cancellation  occurs,  the 
entire  premium  cost  must  be  refunded.  Section  110.170(d)(1) 
(former  Section  17(d)(1))  governs  property  insurance  and 
provides  that  licensee-issued  insurance  may  be  cancelled  within 
15  days  of  the  loan  date  by  written  request  of  all  parties  to 
the  obligation,  and  that  if  so  cancelled,  the  fee  must  be 
refunded  in  full. 

The  Department  was  asked  the  specific  statutory  authority  for 
these  provisions  which,  in  effect,  may  allow  a  borrower  to 
receive  15  days  of  free  insurance  coverage.  The  Department 
cited  no  specific  statutory  authority  for  these  provisions. 
Section  15(a)  of  the  Act  involves  credit  insurance  and  Section 
15(b)  involves  property  insurance.  Both  sections  of  the  Act 
speak  of  a  requirement  of  consistency  with  the  Illinois 
Insurance  Code. 

The  Department  relies  upon  the  standards  of  the  Department  of 
Insurance  in  making  a  determination  as  to  the  reasonableness 
of  insurance  policies.  It  would  seem  consistent  for  the 
Department  to  also  rely  upon  the  standards  of  the  Department 
of   Insurance  relative  to  premium  refunds. 
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Section  953.10(a)  (former  Rule  9i.03)  of  the  Department  of 
Insurance  entitled  "Premium  Refunds"  states  that  refund  of 
premiums  in  the  case  of  decreasing  term  insurance,  (one  type 
of  which  is  credit  insurance)  is  to  be  computed  based  upon  the 
Rule  of  78ths.  It  would  appear  that  the  Department  of 
Financial  Institution's  rules  that  allow  up  to  15  days  of  free 
coverage  are  in  conflict  with  the  rules  of  the  Department  of 
Insurance. 

Rules    and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Illinois  Consumer   Installment  Loan  Act  (38   III.   Adm.    Code  11  Oj 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  110.190(d)  (former  Section  19(d))  of  the  Department  of 
Financial  Institutions'  "Rules  and  Regulations  Governing  the 
Execution  and  Enforcement  of  the  Illinois  Consumer  Installment 
Loan  Act"   provides  that: 

Licensees  shall  not  distribute  or  cause  to  be 
distributed  handbills  or  circular  advertising 
matter  through  the  mails,  without  permission 
in  each  instance  in  writing  from  the 
Department,  and  house  to  house  distribution 
of  "throw-aways"  are  absolutely  forbidden. 

Section  110.200(f)(9)(F)  (former  Section  20(i)(6))  of  the  rules 
states: 

Advertising  to  be  used  in  the  authorized 
program  and  other  Acts  which  may  be 
applicable  shall  be  submitted  before  the 
Department  for  review  to  assure  compliance 
with  Section  18  of  the  Act. 

Advertising  is  a  form  of  commercial  speech  that  enjoys  certain 
protections  under  the  First  Amendment  to  the  United  States 
Constitution.  These  rules  appear  overbroad  in  that  they 
prohibit  advertising,  even  that  which  cannot  be  constitutionally 
prohibited,  unless  such  advertising  is  first  approved  by  the 
Department.  The  courts  have  held  that  a  state  may  not 
completely  suppress  the  dissemination  of  truthful  information 
about  entirely  lawful  activity,  Virginia  State  Board  of 
Pharmacy  v.  Virginia  Citizens  Consumer  Council,  425  U.S.  748 
(1946) .  It  has  also  been  held  that  there  is  no  constitutional 
right  to  disseminate  false  or  misleading  advertising,  F.T  ,C.  v. 
National  Commission  on  Egg  Nutrition,  517  F2d  485  [7  Cir. 
1975).  The       Department       could,        therefore,        cure       the 

constitutional      infirmities     associated     with     this     provision     by 
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developing  standards  for  advertising  which  restrict  such 
advertising  only  to  the  extent  allowed  by  the  constitution. 
The  present  rules  contain  no  such  restrictions. 

Section  18  of  the  Act  governs  advertising.  The  section  states 
in  relevant  part  that,  "Advertising  for  loans  transacted  under 
this  Act  may  not  be  false,  misleading  or  deceptive."  It  would 
appear  that  Sections  110.190(d)  and  110.200(f)(9)(F)  (former 
Sections  19(d)  and  20(i)(6)),  in  addition  to  their  constitutional 
infirmities,  are  unwarranted  attempts  at  the  expansion  of 
Section  18  of  the  Act.  The  sections  purport  to  forbid  certain 
advertising  practices  entirely,  and  other  practices  without  the 
permission  of  the  Department.  This  is  much  more  restrictive 
than  the  Act  which  only  prohibits  false,  misleading,  or 
deceptive  advertising,  as  there  has  been  no  showing  that  these 
forbidden  practices  are  per  se  false,   misleading  or  deceptive. 

The  Department  explained  that  the  standards  and  criteria  used 
by  the  Department  are  those  of  Section  18  of  the  Act,  and  it 
also  indicated  that  it  believes  that  Sections  110.190(d)  ana 
110.200(f)(9)(F)  (former  Sections  19(d)  and  20(i)(6))  are  not 
unwarranted  expansions  of  Section  18  of  the  Act. 

Despite  the  Department's  assertions,  it  appears  that  Sections 
110.190(d)  and  110.200(f)(9)(F)  (former  Section  19(d)  and 
Section  20(i)(6))  of  the  rules  are  unwarranted  expansions  of 
the  statute.  In  addition,  these  sections  of  the  rules. suffer 
from  constitutional  infirmities  and  lack  standards  and  criteria 
for  their  application,  contrary  to  the  mandate  of  Section  4.02 
of  the  Illinois  Administrative  Procedure  Act  which  requires  the 
inclusion  in  rules  of  standards  by  which  discretionary  power  is 
to  be  exercised. 

The  Joint  Committee  objects  to  Sections  110.190(d)  and 
110.200(f)(9)(F)  (former  Section  19(d)  and  Section  20(i)(6))  of 
the  rules  because  they  impermissibly  expand  the  scope  of  the 
statute,  are  unconstitutional,  and  because  they  do  not  meet 
the  mandate  of  Section  4.02  of  the  IAPA. 

Rules    and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Illinois  Consumer   Installment  Loan  Act 

Basis      for       Review:         Five      Year/ Industry      and       Labor/  Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  l!0.190(j)  (former  Section  19 (j))  of  the  "Rules  and 
Regulations  Governing  the  Execution  and  Enforcement  of  the 
Illinois  Consumer  Installment  Loan  Act"  contains  a  general 
prohibition  of  solicitation  of  loan  business  outside  the  office  or 
by     telephone.       There    are    a     number    of    exceptions     to     this 
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prohibition,  including  "a  generalized  solicitation  made  through 
any  employer  or  group  of  his  employees,"  and  "offering  a  loan 
service  to  its  present  or  former  customers  or  customers  of  its 
affiliates."  The  Department  was  asked  the  purpose  of  these 
exceptions. 

The  Department  advised  that  Section  18  of  the  Act,  which 
governs  advertising,  is  the  statutory  authority  for  this 
provision.  Section  18,  in  relevant  part,  states  that 
advertising  may  not  "be  false,  misleading  or  deceptive."  The 
Department  stated  that  the  purpose  of  the  exceptions  is  to 
prohibit  the  use  of  random  and  unsolicited  calls  to  the  general 
public,  thus  precluding  deceptive  practices.  It  was  also  noted 
that  the  exceptions  may  have  been  allowed  as  the  general 
premises  that  former  borrowers  are  acquainted  with  terms  and 
costs  of  a  loan. 

The  general  prohibition  of  loan  business  outside  the  office  or 
by  telephone,  and  the  exceptions  to  this  prohibition  contained 
in  Section  110.1 90  C  j )  (former  Section  19(j))  exceed  the 
statutory  authority  of  the  Department.  As  previously 
indicated.  Section  18  of  the  Act  states  that  advertising  may 
not  "be  false,  misleading,  or  deceptive."  The  Department  has 
made  no  showing  that  the  activities  proscribed  in  Section 
110.1 90 ( j )  (former  Section  19(j))  are  per  se  "false,  misleading 
or  deceptive,"  nor  does  it  appear  that  they  will  be  able  to 
make  such  a  showing. 

The  Joint  Committee  objects  to  Section  110.1 90  C  j )  (former 
Section  19 (j))  of  the  rules  because  it  exceeds  the  statutory 
authority  of  the  Department. 


Rules    and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Illinois  Consumer   Installment  Loan  Act   (38   III.    Adm.    Code  110) 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  110.230(q)  (former  Section  23(q))  of  the  Department  of 
Financial  Institutions'  "Rules  and  Regulations  Governing  the 
Execution  and  Enforcement  of  the  Illinois  Consumer  Installment 
Loan  Act"   states: 

All  licenses  not  implemented  by  use  within  a 
period  of  6  months  after  issue  shall  be 
forfeit  unless  failure  is  proven  to  be  for 
reasonable  cause.  A  new  application  and 
payment  of  all  applicable  fees  is  required 
after  such   forfeiture. 
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Section  4  of  the  Act  states  in  relevant  part  that  "the  license 
shall  remain  in  effect  until  it  is  surrendered  by  the  licensee  or 
revoked  by  the  Department  as  hereinafter  provided."  Section 
9  of  the  Act  requires  that  for  revocation  of  a  license  the 
Department  must  provide  notice  to  the  licensee  and  hold  a 
hearing  prior  to  revocation.  In  addition,  the  section  details 
the  causes  for  which  a  license  may  be  revoked.  Conspicuous 
in  its  absence  from  this  provision  is  not  using  a  license  within 
6  months  of  issuance. 

As  examination  of  the  Consumer  Installment  Loan  Act  makes  it 
evident  that  Section  110.230(q)  (former  Section  23(q))  of  the 
rules  is  an  impermissible  attempt  to  circumvent  the  statutorily 
mandated   bases  for  revocation  of  a  license. 

Therefore,  the  Joint  Committee  objects  to  Section  110.230(q) 
(former  Section  23(q))   because  of  lack  of  statutory  authority. 


Division     of     Financial      Planning     and     Management     Service     Rules     and 
Regulations   (38   111.    Adm.    Code  140) 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  140.80(b)  (former  Section  8)  of  the  rules  states  in 
pertinent  part: 

Licensees  shall  not  distribute  or  cause  to  be 
distributed  handbills  or  circular  advertising 
matter  except  in  the  licensed  office,  or 
through  the  mails,  without  written  permission 
from  the  Department. 

Section   13  of  the  Act  states  in  relevant  part: 

No  licensee  shall  advertise,  in  any  manner 
whatsoever,  any  statement  or  representation 
with  regard  to  the  rates,  terms  or  conditions 
of  financial  planning  and  management  service 
which  is  false,   misleading  or  deceptive. 

The  Department  explained  that  it  relies  upon  Section  1  of  the 
Act  as  the  statutory  authority  for  Section  140.80(b)  (former 
Section  8)  of  the  rules.  Section  1  of  the  Act  states  that  the 
business  of  rendering  financial  planning  and  management 
services  "is  subject  to  regulation  and  control  in  the  public 
interest." 
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Despite  the  Department's  argument  to  the  contrary,  the 
general  prohibition  of  advertising  for  business  outside  the 
licensed  office  is  clearly  in  excess  of  the  Department's 
statutory  authority.  As  noted  above,  Section  13  of  the  Act 
states  that  advertising  may  not  be  "false,  misleading  or 
deceptive."  The  Department  has  made  no  showing  that  the 
activities  subject  to  prior  approval  by  the  Department  pursuant 
to  Section  140.80(b)  (former  Section  8)  of  the  rules  are  per  se 
"false,  misleading  or  deceptive."  Further,  the  Department's 
reliance  upon  Section  1  of  the  Act  is  misplaced  in  this 
instance.  To  allow  the  Department  to  promulgate  this  rule 
based  upon  general  policy  language  of  Section  1  would  be 
unwarranted.  To  allow  this  interpretation  of  Section  1  of  the 
Act  would  allow  the  Department  to  rationalize  almost  any 
imaginable  type  of  restraint  of  licensees. 

Advertising  is  form  of  commercial  speech  which  enjoys  protec- 
tions under  the  First  Amendment  to  the  United  States 
Constitution.  This  particular  rule  is  overbroad  in  that  it 
purports  to  prohibit  all  advertising,  even  that  which  cannot  be 
constitutionally  prohibited,  unless  such  advertising  is  approved 
by  the  Department.  A  statute  may  not  completely  suppress 
the  dissemination  of  truthful  information  about  entirely  lawful 
activity,  Virginia  State  board  of  Pharmacy  v.  Virginia  Citizens 
Consumer  Council,  425  U.S.  748  (1978).  Of  course,  there  is 
no  constitutional  right  to  disseminate  false  or  misleading 
advertising,  F.T.C.  v.  National  Commission  on  Egg  Nutrition, 
517  F.2d  485  (24th  Cir.  1975).  The  Department,  to  cure  this 
constitutional  defect,  would  have  to  develop  criteria  to  be  used 
in  banning  false,   misleading,   or  deceptive  advertising. 

Therefore,  the  Joint  Committee  objects  to  Section  140.80(b) 
(former  Section  8)  of  the  rules  because  the  section  in  its 
present  form  exceeds  the  Department's  statutory  authority  and 
it  is  unconstitutional. 

Rules   and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Illinois  Sales  Finance  Agency  Act   (38    III.   Adm.    Code  160) 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  160.230(m)    (former  Rule  23 (m))   states: 

All  licenses  not  implemented  by  use  within  a 
period  of  six  months  after  issue  shall  be 
forfeit  unless  a  failure  is  proven  to  be  for 
reasonable  cause. 
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A  new  application  and  payment  of  applicable 
fees  is  required  after  each  such  forfeiture. 

The  Department  was  asked  to  detail  the  statutory  authority  for 
this  provision.  The  Department  explained  that  it  bases 
authority  for  the  provision  upon  Section  13  of  the  Act  which 
states  in   relevant  part: 

The  Department  may  make  and  enforce  such 
reasonable  rules,  regulations,  directions, 
orders,  decisions  and  findings  as  the 
execution  and  enforcement  of  this  Act 
require. . . . 

The  Department  explained  that  reasonable  cause  is  a 
judgmental  decision  by  the  Department.  It  was  further  stated 
that  the  burden  of  proof  of  reasonable  cause  is  upon  the 
licensee. 

The  Department  advised  that  it  believes  that  this  provision  is 
consistent  with  the  purposes  of  Departmental  regulation  of 
Sales  Finance  Agencies.  It  was  noted  that  conditions,  financial 
and  other,  that  were  acceptable  at  the  time  of  licensing,  are 
susceptible  to  change  and  deterioration  over  a  period  of  time. 
It  believes  that  by  having  this  6  month  requirement  the 
Department  can  more  closely  monitor  the  financial  positions  of 
licensees. 

However,  it  appears  that  the  Department  lacks  the  statutory 
authority  to  revoke  a  license  in  this  manner.  Section  8  of  the 
Act  states  that,  "...a  license  may  be  denied,  suspended  or 
revoked  by  the  Department  on  any  of  the  grounds  listed  in 
Sections  8.1  to  8.13."  However,  no  provision  is  made  for 
revocation  based  on  failure  of  a  licensee  to  implement  the 
license  within  six  months. 

In  addition.  Section  10  of  the  Act  provides  notice  requirements 
in  proceedings  to  revoke  or  suspend  a  license.  The  section 
states: 

The  Department  shall,  after  5  days  notice  by 
certified  mail,  return  receipt  requested, 
send  to  the  licensee  at  the  adoress  set  forth 
in  the  license,  stating  the  contemplated 
action  and  in  general  the  grounds  therefore 
and  the  date,  time  and  place  of  a  hearing 
thereon,  and  after  providing  the  licensee 
with  a  reasonable  opportunity  to  be  heard 
prior  to  the  action,  suspend  or  revoke  any 
license  issued  hereunder  if  it  finds  that  the 
licensee  has  violated  any  of  Sections  8.1 
through  8.12  or  Section  9. 
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Despite  the  fact  that  Section  160.230(m)  (former  Section  23(m)) 
refers  to  a  "forfeiture,"  the  effect  of  the  rule  is  to  revoke  a 
license  contrary  to  the  causes  listed  in  the  Act,  or  the 
procedure  for  revocation.  The  statute  sets  forth  a  number  of 
specific  causes  for  revocation,  none  of  which  is  lack  of 
implementation.  The  courts  have  held  that,  "[w]here 
statute...  providing  for  revocation. .  .specified  causes  for 
which  licenses  might  be  revoked,  they  could  not  be  revoked 
for  any  other  cause."  Kaeseberg  v.  Ricker,  177  III.  App. 
527,    (1913). 

In  addition  to  attempting,  impermissibly,  to  expand  the  causes 
for  revocation  by  rulemaking,  the  rule  attempts  to  circumvent 
the  notice  and  procedural  requirements  relative  to  revocation 
as  determined  in  Section  10.  Therefore,  the  Joint  Committee 
objects  to  this  rule. 

Rules    and    Regulations    Governing    the    Execution    and    Enforcement   of   the 
Uniform  Disposition  of  Unclaimed   Property  Act  and   Related  Statutes 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

The  second   paragraph  of  Rule  1    provides: 

Holders  reporting  money  shall  deduct  from 
such  total  property  reported,  the  actual 
costs  of  mailing  as  required  by  Section  11(e) 
of  the  Uniform  Disposition  of  Unclaimed 
Property  Act,  which  shall  consist  of  the 
costs  of  envelopes,  the  cost  of  postage 
stamps,  the  cost  of  stationery,  the  cost  of 
addressing  the  envelope  actually  incurred, 
plus  the  cost  of  mailing  the  remittance  to  the 
Director  -  ONLY.  No  other  costs  of  mailing 
and  remittance  shall  not  exceed  $1.00  on  any 
one  account  remitted  to  the  Department. 

The  only  portion  of  the  Uniform  Disposition  of  Unclaimed 
Property  Act  which  allows  the  deduction  of  mailing  costs  from 
abandoned  property  in  Section  13  (III.  Rev.  Stat.,  ch.  141, 
par.    113),   which  provides  in   pertinent  part,   as  follows: 

Every  person  who  has  filed  a  report  as 
provided  by  Section  11  shall  within  20  days 
after  the  time  specified  in  Section  12  for 
claiming  the  property  from  the  holder  pay  or 
deliver  to  the  Director  all  abandoned 
property  specified  in  the  report  after  first 
deducting   therefrom  actual   costs  of  mailing. 
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It  appears  that  the  statutory  provision  only  allows  a  holder  to 
deduct  the  actual  cost  of  mailing  the  property  to  the  Director. 
The  Department  was  asked  to  clarify  the  second  paragraph  of 
Rule  1  so  that  it  complied  with  the  statutory  authority  for 
these  rules.  The  Department  declined  to  modify  the  rule 
stating  that  it  was  not  consistent  with  the  statute. 

Despite  the  Department's  assertion  to  the  contrary,  it  appears 
that  the  definition  of  "actual  costs  of  mailing"  contained  in 
Rule  1  is  overly  broad.  By  allowing  the  addition  of  the  cost 
of  addressing  the  envelopes  the  rule  appears  to  allow  holders 
to  write  off  a  portion  of  their  secretarial  time  in  addition  to 
mailing  costs.  This  would  appear  to  be  an  overly  broad 
interpretation  of  the  statutory  allowance,  and,  therefore,  the 
Joint  Committee  objects  to  this  rule. 

Rules  and  Regulations  Governing  the  Execution  and  Enforcement  of  the 
Illinois  Uniform  Disposition  of  Unclaimed  Property  Act  and  Related 
Statutes 

Basis      for       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Rule  4  of  the  Department  of  Financial  Institutions'  "Rules  and 
Regulations  Governing  the  Execution  and  Enforcement  of  the 
Illinois  Uniform  Disposition  of  Unclaimed  Property  Act  and 
Related  Statutes"  states  in  relevant  part:  "...  any  qualified 
person  designated  in  writing  by  the  Director  may  hold  a 
hearing  concerning  the  claim  of  any  person  claiming  an  interest 
in  any  property  delivered  to  the  State  under  this  Act." 

Section  20  of  the  Act  is  entitled  "Determination  of  Claims." 
The  section  states,  "The  Director  shall  consider  any  claim  filed 
under  this  Act  and  may,  in  his  discretion,  hold  a  hearing  and 
receive  evidence  concerning  it."  (emphasis  added).  Section 
20(a)   also  states: 

The  Director  shall  prepare  a  finding  and  a 
decision  in  writing  on  each  hearing,  stating 
the  substance  of  any  evidence  heard  by  him, 
his  findings  of  fact  in  respect  thereto,  and 
the  reasons  for  his  decision,  (emphasis 
added) 

Section  20  of  the  Act  has  no  language  authorizing  the 
appointment  of  a  hearing  officer.  One  need  only  look  to  the 
emphasized  portion  of  Section  20  noted  above  in  order  to  see 
that  the  plain  language  of  the  provision  makes  it  evident  that 
it  was  contemplated  that  the  Director  would  preside  at 
hearings. 
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The  Department  was  asked  to  cite  the  authority  by  which  it 
allows  the  appointment  of  hearing  officers.  The  Department 
cited  Section  26  of  the  Act.  Section  26  states:  "The  Director 
is  hereby  authorized  to  make  necessary  rules  and  regulations 
to  carry  out  the  provisions  of  this  Act."  This  language, 
however,  is  not  sufficient  authority  for  the  Director  to  appoint 
a  hearing  officer. 

DEPARTMENT   OF   INSURANCE 

Section    101.30(d)    and    Section    101.40(f)    of   the    Rules   of   the    Department 
of  Insurance 

Basis       of       Review:         Five       Year/ Industry       and       Labor/  Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  101.30(d)  of  the  Department  of  Insurance  Rules  states 
in  part: 

Marine     and/or     transportation     policies     may 
cover  under  the  following  condition: 

(d).  Bridges,  tunnels  ana  other  instrumen- 
talities of  transportation  and  communi- 
cation (excluding  buildings,  their 
furniture  and  furnishings,  fixed  con- 
tents and  supplies  held  in  storage) 
unless  fire,  tornado,  sprinkler  leakage, 
hail,  explosion,  earthquake,  riot  and/or 
civil  commotion  are  the  only  hazards  to 
be  covered.  Piers,  wharves,  docks  and 
slips,  excluding  the  risks  of  fire, 
tornado,  sprinkler  leakage,  hail,  explo- 
sion, earthquake,  riot  and/or  civil 
commotion.  Other  aids  to  navigation 
and  transportation,  including  dry  docks 
and  marine  railways,   against  all   risks. 

The  foregoing   includes: 

1)  Bridges,  tunnels,  other  similar 
instrumentalities,  unless  fire, 
lightning,  windstorm,  sprinkler 
leakage,  hail,  explosion,  earth- 
quake riot  or  civil  commotion  are 
the  only   perils  to  be  covered. 

2)  Piers,  wharves,  docks  and  slips, 
but  excluding  the  risks  of  fire, 
lightning,        windstorm,        sprinkler 
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leakage,      hail,      explosion,      earth- 
quake riot  or  civil  commotion. 

Section  101.40(f)   states: 

Unless  otherwise  permitted,  nothing  in  the 
foregoing  shall  be  construed  to  permit 
MARINE  OR  TRANSPORTATION  POLICIES  TO 
COVER: 

f.  Risks  of  fire,  windstorm,  sprinkler 
leakage,  earthquake,  hail,  explosion, 
riot,  and/or  civil  commotion  on  build- 
ings, structures,  wharves,  piers, 
docks,  bulkheads  and  sheds  and  other 
fixed  real  property  on  land  and/or  over 
water,   except  as  hereinbefore  provided. 

An  examination  of  Section  101.30(d)  shows  that  the  language 
appearing  after  the  phrase  "The  foregoing  includes"  is 
substantially  identical  to  the  material  which  appears  immediately 
preceding  the  phrase.  Section  101.40(f)  prohibits  coverage 
for  certain  risks.  This  provision  repeats,  in  slightly  altered 
form,  the  same  subject  matter  covered  in  two  ways  in  Section 
101.30(d). 

Under  the  mandate  of  Section  7.05  of  the  Illinois  Administrative 
Procedure  Act,  it  is  the  responsibility  of  the  Joint  Committee 
to  reduce  the  bulk  ot  rules  ano  remove  unnecessary 
repetitions.  The  material  contained  in  Section  101.30(d)  and 
Section  101.40(f)  are  redundant  and  worded  in  such  a  manner 
as  to  confuse  the  reader.  The  actual  intent  of  the  Department 
as  to  exactly  what  can  ana  what  cannot  be  insured  is  lost  in  a 
labyrinth  of  words  and  phrases  such  as  "unless  otherwise 
permitted"  and   "except  as  hereinbefore  provided." 

Therefore  the  Joint  Committee  objects  to  Section  101.30(d)  and 
Section  101.40(f)  of  the  Department  of  Insurance  because  the 
language  of  the  rules  is  redundant  and  lacks  clarity. 

Section  752.40(d)   of  the  Rules  of  the  Department  of  Insurance 

Basis      of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of   Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  752.40(d)  of  the  Rules  of  the  Department  of  Insurance 
states: 

To  assist  the  Director  in  gathering  informa- 
tion,   the  Director  may   designate  one  or  more 

275 


1983  STATEMENTS  OF  OBJECTION 
TO   EXISTING   RULES 


advisory  organizations  to  gather,  compile  ana 
file  information.  This  information  may  be 
made  available,  subject  to  rules  adopted  by 
the  Director,  to  companies,  advisory  organ- 
izations,  and  others. 

This  portion  of  the  rule  substantially  repeats  language  found 
in  Section  466  of  the  Insurance  Code,   which  states  in  part: 

All  such  compilations,  whether  made  by  the 
Director  or  by  any  designated  rating  organ- 
ization or  other  agency,  shall  be  made 
available,  subject  to  reasonable  rules  prom- 
ulgated by  the  Director,  to  companies  and 
rating  organizations. 

According  to  the  Department,  the  compilations  of  the  data  are 
available  as  public  records,  but  the  separate  information  from 
individual  companies  is  not  available.  It  is  the  policy  of  the 
Department  to  disseminate  this  compiled  information  through  a 
cooperative  effort  on  behalf  of  the  organizations  through 
voluntary  cooperation.  The  Department  has  not  had  to  adopt 
rules  concerning  the  availability  of  this  information. 

The  Department's  practice  of  utilizing  voluntary  effort  is  in 
direct  contradiction  of  its  own  rules  and  the  statute  which  it  is 
supposed  to  implement.  Both  the  rule  and  statute  call  for  the 
existence  of  rules  to  cover  availability  of  the  compiled 
information.  One  of  the  criterion  for  the  review  of  existing 
rules  by  the  Joint  Committee  is  whether  the  rules  comply  with 
the  legislative  intent  on  which  it  is  based,  1  III.  Adm.  Code 
250.1400(a)(2).  The  legislative  intent  of  the  quoted  statute  is 
clear  —  compilations  shall  be  made  available  subject  to  rules 
made  by  the  Director.  There  has  been  no  compliance  with  the 
apparent  statutory  mandate  for  rules.  Another  criterion  for 
review  of  existing  rules  is  whether  the  rules  are  accurate  and 
current  in  relation  to  agency  operations  and  programs,  1  III. 
Adm.  Code  250.1400(d)(2).  The  practice  of  the  Department  is 
not  in  line  with  the  promulgated  policy  in  Section  752.40(d). 
The  Joint  Committee  objects  to  Section  752.40(d)  of  the 
Department  of  Insurance  because  the  rule  neither  complies  with 
the  legislative  intent  on  which  it  is  based,  nor  does  the  rule 
accurately   reflect  Departmental   policy. 

Part  753  of  the  Rules  of  the  Department  of  Insurance 

Basis       of       Review:         Five       Year/  Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 
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Part  753  of  the  Rules  of  the  Department  of  Insurance  concerns 
the  filing  of  policy  and  endorsement  forms  by  advisory 
organizations.      Section  753.20(b)    states  in   its  entirety: 

In  a  policy  in  which  contingent  liability  of 
members  or  subscribers  is  provided  for,  the 
provision  therefor  shall  be  plainly  stated  in 
each  policy  with  prominence  equal  to  the 
indemnifying  clause.  Any  insurer  may  also 
print  upon  the  policy  such  regulations  or 
provisions  as  may  be  required  by  its  home 
State  or  such  as  may  be  appropriate  to  or 
required  by  its  form  of  organization  or  plan 
of  operation.  There  may  be  substituted  for 
the  word  "company"  where  it  appears  in  the 
policy,  another  term  more  accurately 
descriptive  of  the  insurer. 

It  is  the  position  of  the  Department  that  the  insurer  has  the 
option  of  whether  or  not  to  print  the  regulations  required  by 
its  home  state. 

It  is  also  the  practice  of  the  Department  that  regulations  or 
provisions  which  are  required  by  the  insurer's  home  state  but 
are  not  applicable  in  Illinois  must  be  identified  within  the 
insurance  policy  form  as  to  the'  state  or  states  to  which  they 
apply.  All  regulations  or  provisions  required  by  the  State  of 
Illinois  must  be  included  within  the  policy  form.  These 
practices  of  the  Department  are  not  listed  in  the  requirements 
for  policies  in  Part  753.  These  practices  apparently  make  up 
unpromulgated   policies  of  the  Department  of  Insurance. 

One  of  the  criterion  for  the  review  of  existing  rules  by  the 
Joint  Committee  is  whether  rules  are  accurate  and  current  in 
relation  to  agency  operations  and  programs,  1  III.  Adm.  Code 
250.1400(c)(2).  All  of  the  relevant  policy  of  the  Department 
concerning  requirements  for  policy  forms  subject  to  Rule  7A.03 
are  not  contained  in  the  rule.  The  Joint  Committee  objects  to 
Part  753  of  the  Department  of  Insurance  because  the  rule  does 
not  accurately   reflect  Departmental   policy. 

Section  754.10(h)   of  the  Rules  of  the  Department  of  Insurance 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  754.10(h)  of  the  Rules  of  the  Department  of  Insurance 
provides  that  a  company  making  a  filing  must  maintain 
documentary  data  for  rate  changes  in  its  files  so  that  it  will  be 
available  for  review  by  the  Department's   Property  and   Casualty 
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Evaluation  Section.  The  data  is  subject  to  Section  133  of  the 
Insurance  Code,  which  covers  preservation  of  records. 
Section  133  is  implemented  by  Part  901  of  the  Department  of 
Insurance.  Both  Section  133  and  Part  901  are  applicable  to  all 
companies.  A  company  can  destroy  records  after  complying 
with   Part  901    regarding  approval  of  destruction. 

The  Department  has  not  reviewed  documentary  data  in  support 
of  rate  changes  since  the  expiration  of  Article  XXXi  of  the 
Insurance  Code.  Article  XXXi  expired  in  1971.  The 
standards  which  the  Department  used  in  analyzing  and 
reviewing  documentary  data  were  set  forth  in  Article  XXX£ 
prior  to  its  expiration.  The  Department  has  no  current  use 
for  the  material  maintained. 

One  of  the  criteria  for  the  review  of  rules  by  the  Joint 
Committee  is  whether  the  rules  are  accurate  and  current  in 
relation  to  agency  operations  and  programs,  1  III.  Adm.  Code 
250.1400(d)(2).  Since  the  Department  has  no  program  for 
evaluating  the  material  required  to  be  maintained  as  records, 
there  is  no  apparent  need  for  this  particular  provision  of  the 
rule.  The  Joint  Committee  objects  to  Section  754.10(h)  of  the 
Department  of  Insurance  because  the  rule  is  no  longer  accurate 
and  current  in   relation  to  agency  operations  and   programs. 

Part  916  of  the  Rules  of  the  Department  of  Insurance 

Basis       of       Review:         Five       Year/  Industry       and       Labor/business 
Regulation:      Department  of   Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Part  916  of  the  Department  of  Insurance  Rules  was  last  revised 
effective  December  1,  1975.  The  rule  covers  the  required 
procedure  for  filing  and  securing  approval  of  life  insurance, 
annuity,  and  accident  and  health  insurance  forms.  In  the 
March-April,  1976,  issue  of  "Illinois  Insurance,"  the 
Department  published  an  article  which  clarified  ihe  procedures 
set  out  in  Part  916.  The  clarification  added  requirements  for 
the  filing  of  accident  and  health  rates  and  substitution  filings, 
requirements  not  found  in  the  text  of  the  rule.  The 
clarifications  contain  such  phrases  as  "must  be  accompanied 
by"  and  "must  contain  the  following,"  phrases  which  indicate 
mandatory  action  on  the  part  of  the  companies  filing  these 
forms. 

This  statement  of  general  applicability  appears  to  be  a  rule 
within  the  scope  of  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act  (IAPA).  That  this  is  labeled  a  "clarification"  of 
a   rule  is  immaterial.      The  statement  sets  policy. 


278 


1983  STATEMENTS  OF  OBJECTION 
TO   EXISTING   RUL£S 


The  clarification  of  Part  916  represents  policy  that  lies  beyond 
the  rule  itself.  One  of  the  criteria  for  review  by  the  Joint 
Committee  is  whether  a  rule  is  accurate  in  relation  to  the 
operations  of  an  agency,  1  III.  Adm.  Code  250.1400(d)(2). 
The  rule  does  not  represent  all  relevant  policy  of  the 
Department.  The  Joint  Committee  objects  to  Part  916  of  the 
Rules  of  the  Department  of  Insurance  because  the  rule  is  not 
accurate  in   relation  to  agency  operations. 


50   111.   Adm.    Code  919  of  the  rules  of  the  Department  of   Insurance 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of   Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Part  919  (former  Rule  9.19)  of  the  Department  of  Insurance 
deals  with  the  subject  of  claims  practices.  Part  919  lists  seven 
activities  to  be  considered  improper  practices  or  procedures 
for  property  and  casualty  companies. 

On  page  6  of  the  May-June  1981  issue  of  "Illinois  Insurance," 
the  Department  published  an  '  article  which  declared  that 
automobile  insurance  companies  could  no  longer  make  piecemeal 
deductions  from  payments  to  the  insureds  for  "dealer's  prep" 
charges.  These  were  charges  individually  allocated  to  "polish, 
shampoo,  oil  change,  tune-up,  touch  up,  etc."  The 
Department  notified  all  companies  that  this  type  of  deduction 
shall  be  cited  as  a  violation  of  Part  919  (former  Rule  9.19)  and 
that  utilization  of  the  catchall  phrase  "dealer's  prep"  to  lower 
the  amount  of  settlement  to  the  named  insured  is  construed  as 
an  unfair  claims  practice. 

This  involves  the  addition  of  another  factor  to  the  list  of 
improper  practices  or  procedures  in  Section  6(c)  of  Part  919 
(former  Rule  9.19).  The  Department,  however,  did  not  amend 
Part  919  (former  Rule  9.19)  to  include  this  new  factor.  The 
Department  has  developed  a  written  policy  which  is  not 
embodied  in  a  formally  promulgated  rule.  Part  919  (former 
Rule  9.19)  does  not  contain  all  current  policy  of  the 
Department.  The  Joint  Committee  objects  to  Part  919  (former 
Rule  9.19)  because  the  rule  does  not  accurately  reflect  current 
Department  policy. 

Section  1451.90(1)   of  the  Rules  of  the  Department  of   Insurance 

Basis      of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of   Insurance 

Joint  Committee  Objection:      August  17,    1983 
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Specific  Objection: 

Section  1451.90(1)  of  the  Rules  of  the  Department  of  Insurance 
provides  that  the  Director  of  Insurance  may  reject  an 
application  or  suspend,  revoke,  or  refuse  to  renew  a  variable 
contract  agent  license  "upon  any  ground  that  would  bar  such 
applicant  or  such  agent  from  being  licensed  to  sell  life 
insurance  contracts  in  this  State."  The  grounds  for  such 
action  by  the  Department  are  found  in  Section  502  of  the 
Insurance  Code,  and  the  Department  stated  that  there  are  no 
additional  grounds  for  suspension,  revocation,  or  refusal  of  a 
license. 

The  Department  has  an  option,  therefore,  of  one  of  three 
actions  in  cases  in  which  an  existing  license  is  involved. 
Under  the  authority  of  Section  502,  the  Department  can 
suspend  a  license  for  up  to  2  years  or  revoke  a  license.  The 
current  language  of  this  section  apparently  gives  the 
Department  the  option  of  taking  no  action  whatsoever  when 
faced  with  a  situation  involving  the  grounds  found  in  Section 
502  of  the  Code.  The  choice  of  action  or  or  inaction  has  a 
profound  effect  on  the  licensee  and  an  indirect  effect  on  the 
public.  A  direct  reference  in  the  rule  to  Section  502  would  be 
appropriate,  since  it  is  the  source  of  the  grounds  for 
regulatory  action.  If  the  practice  of  the  Department  is  that  all 
such  transgressions  are  met  with  Departmental  action,  it  would 
be  appropriate  to  change  "may"   to  "shall." 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
requires  that  each  rule  which  implements  a  discretionary  power 
to  be  exercised  by  an  agency  shall  include  the  standards  by 
which  the  agency  shall  exercise  the  power.  Section  4.02 
requires  that  the  standards  be  stated  as  precisely  and  clearly 
as  practicable  under  the  conditions,  to  inform  fully  those 
persons  affected.  One  of  the  criteria  for  the  Joint  Committee's 
review  of  existing  rules  is  a  determination  of  whether  the  rule 
includes  adequate  standards  for  the  exercise  of  each 
discretionary  power  which  is  discussed  in  the  rule,  1  III.  Adm. 
Code  250.1400(a)(4).  Section  1451.90(1)  contains  no  standards 
at  all  to  govern  the  discretion  to  act  or  not  act  or  the 
discretion  in  deciding  which  action  is  appropriate.  The  Joint 
Committee  objects  to  Section  1451.90(1)  of  the  Department  of 
Insurance  because  the  rule  lacks  standards  for  the  exercise  of 
a  discretionary   power. 


Section   2007.60(f)    of   the   Rules  of  the   Department  of   Insurance 

Basis       of       Review:         Five       Year/  Industry       and       Labor/ Business 
Regulation:      Department  of   Insurance 

Joint   Committee  Objection:      August  17,    1983 

Specific  Objection: 
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Section  2007.60(f)  (former  Section  6(f)  of  Rule  20.07)  of  the 
Department  of  Insurance  states  in   part: 

No  provision  of  this  Rule  shall  prohibit  the 
use  of  any  policy  provision  which  is  required 
or  permitted   by  statute. 

The  Department  stated  that  Section  2007.60(f)  (former  Section 
6(f))  was  promulgated  to  recognize  that  subsequent  to  the 
effectuation  of  Part  2007  (former  Rule  20.07),  the  legislature 
might  enact  a  law  which  would  preclude  material  presently 
contained  in  Part  2007  (former  Rule  20.07).  There  are 
currently  no  inconsistencies  between  the  rule  and  the  statute. 

This  section  is  an  attempt,  according  to  the  Department,  to 
counteract  any  potential  conflict  between  the  rule  and  the 
statute.  This  provision,  however,  fails  to  recognize  that  the 
Department  has  an  affirmative  duty  to  ensure  that  its  rules 
comply  with  the  statutory  authority  on  which  they  are  based 
or  which  they  are  implementing.  The  realities  of  the 
legislative  process  are  such  that  the  Department  will  have 
ample  opportunity  to  either  engage  in  standard  rulemaking 
before  the  effective  date  of  legislation  or  to  engage  in 
emergency  rulemaking  to  comply  with  that  legislation  which 
becomes  effective  immediately  upon  the  signature  of  the 
Governor.  It  is  to  be  assumed  that  the  Department  is 
cognizant  of  any  proposed  legislation  that  would  affect  its 
responsibilities  or  authority  under  the  Illinois  Insurance  Coae 
and  other  laws,  so  it  cannot  be  said  that  statutory  change 
could  catch  the  Department  unaware. 

The  Joint  Committee  objects  to  Section  2007.60(f)  (former 
Section  6(f))  because  there  is  unnecessary  language  in  the 
rule  which  disregards  the  responsibility  of  the  Department  of 
Insurance  to  keep  its  rules  in  current  compliance  with 
statutory  authority. 


Part  2302  of  the  Rules  of  the  Department  of  Insurance 

Basis       of       Review:         Five       Year/Industry       ana       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  2302.40(a)(8)  of  the  Department  of  Insurance  rules  was 
adopted  in  violation  of  Section  5.01(b)  of  the  Illinois 
Administrative  Procedure  Act.  Section  2302.40(a)(8)  appeared 
in  the  initial  publication  of  Rule  23.02  in  the  Illinois  Register. 
This  section,  Section  2302.40(a)(8),  as  originally  proposed, 
read  as  follows: 
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(a)  All  Group  Inland  Marine  insurance 
applications  and  certificates  shall 
contain,  in  a  type  size  to  make  it 
predominant,  the  following: 

WARNING 

PURCHASING      THIS      COVERAGE      MAY 
VOID   OR   LIMIT   OTHER    INSURANCE 

On  applications,  the  above  described  warning 
shall  appear  immediately  above  the  space 
provided  for  the  applicant's  signature. 

(b)  Upon  approval  of  the  Director  of 
Insurance,  the  above  warning  may  be 
modified  if  done  so  with  substantially 
the  same  wording  to  convey  the  intent 
and   purpose  of  the  warning. 

The  written  second  notice  added  a  requirement  for  "ink  color" 
in  the  paragraph  above  the  warning,  made  the  warning  itself 
more  restrictive,   and  omitted  entirely  subparagraph   (b). 

The  Joint  Committee,  at  a  meeting  on  the  rule  on  April  13, 
1981,  heard  testimony  from  the  insurance  industry  opposing 
the  rule  as  printed  in  the  second  notice.  The  Joint 
Committee,  however,  issued  a  letter  of  no  objection  to  the 
Department  on  that  date. 

On  June  8,  1981,  the  Department  filed  Rule  23.02  with  the 
Secretary  of  State.  The  Department  added  back  Section 
2302.40(a)(8)  dealing  with  the  flexibility  of  language  in  the 
warning  upon  prior  approval  by  the  Director,  and  also  added 
back  the  reference  in  the  Summary  and  Purpose  as  agreed  to 
with  the  Joint  Committee  staff. 

The  filing  of  Part  2302  of  the  rules  with  the  addition  of  the 
language  not  included  in  the  second  notice  violates  Section 
5.01(b)  of  the  Illinois  Administrative  Procedure  Act,  which 
reads  in  part: 

After  commencement  of  the  second  notice 
period,  no  substantive  change  may  be  made 
to  a  proposed  rulemaking  unless  it  is  made 
in  response  to  an  objection  or  suggestion  of 
the  Joint  Committee. 

The  addition  of  this  language  was  not  in  response  to  either 
objection  or  suggestion  of  the  Joint  Committee. 

The  position  of  the  Department  of  Insurance  is  that  the  change 
is  not  substantive.  It  should  be  noted,  however,  that  the 
addition      of     the      language      in      Section      2302.40(a)(8)      allows 
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insurance  companies  to  vary  from  the  prescribed  form  of 
warning  to  be  printed  on  the  applications  and  certificates. 
This  is  a  substantive  change  from  the  rule  in  the  second 
notice  which  allowed   no  alternative  warnings. 

The  Joint  Committee  on  Administrative  Rules  objects  to  Part 
2302  of  the  Rules  of  the  Department  of  Insurance  because  the 
rule  was  amended  without  compliance  with  the  Illinois 
Administrative  Procedure  Act. 


Part  3109  of  the  Rules  of  the  Department  of  Insurance 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  3109.30(a)  of  the  Rules  of  the  Department  of  Insurance 
prohibits 

.  .  .any  person  from  transacting  business 
under  an  assumed  name.  .  .other  than  the 
real  name  or  names  of  the  individuals  trans- 
acting such  business,  unless  such  person  or 
persons  shall  file  with  the  County  Clerk.  .  . 
an  acknowledged  certificate  setting  forth  the 
name  of  the  business  and  the  names  and 
addresses  of  all  individuals  conducting  such 
business. 

In  the  September-October  1980  issue  of  "Illinois  Insurance," 
the  Department  stated  that  it  had  always  adhered  to  a  strict 
interpretation  of  Part  3109  to  the  point  that  if  an  individual 
(for  example,  John  Doe)  operated  an  agency  under  the  name 
"John  Doe  Insurance  Agency,"  the  Department  required  the 
acknowledged  Assumed  Name  Certificate  from  the  County  Clerk 
with  the  application  for  a   broker  license. 

This  interpretation  was  challenged  by  the  industry  by  the 
argument  that  the  name  cf  an  agency  is  not  an  assumed  name 
if  it  includes  the  full  name  of  the  owner.  The  Department 
agreed  and  in   "Illinois   Insurance"   it  stated 

Therefore,  the  Department  has  revised  and 
liberalized  its  interpretation  of  Part  3109. 
Effective  December  1,  1980,  evidence  of 
registration  under  the  Assumed  Name  Act 
will  no  longer  be  required  if  the  agency 
name  includes  at  least  the  legal  first  and  last 
name  of  the  owner. 
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If  an  agency  is  sold,  however,  and  the  new 
owner  wishes  to  retain  the  original  name, 
then  evidence  of  proper  registration  of  the 
assumed   name  would   be  required. 

These  interpretations  of  a  rule  by  the  Department  are  in 
themselves  rules  within  the  scope  of  Section  3.09  of  the  Illinois 
Administrative  Procedure  Act.  The  rule  was  not  amended  to 
convey  the  new  interpretation  by  the  Department.  The  Joint 
Committee  objects  to  Part  3109  of  the  Department  of  Insurance 
because  the  rule  is  not  current  in  relation  to  the  operations  of 
the  Department. 


Section  6201.30  of  the  Rules  of  the  Department  of   Insurance 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Objection:      August  17,   1983 

Specific  Objection: 

Section  6201.30  of  the  Rules  of  the  Department  of  Insurance 
currently  states  in  part: 

All  trusts  established  and  approved  pursuant 
to  the  Act  shall  be  subject  to  financial 
and/or  performance  examinations  conducted 
by  the  Director  of  Insurance  as  often  as  he 
shall  deem  necessary. 

The  Department  has  not  conducted  any  examinations  as  yet. 
In  discussion  the  Department  stated  that  it  will  conduct 
financial  exams  of  the  six  existing  trusts  on  a  triennial  basis 
to  determine  their  ability  to  pay  claims. 

The  Department  also  indicated  that  it  will  conduct  performance 
examinations  on  a  "need  basis."  The  factors  constituting  a 
"need  basis"  are  unspecified  in  the  rule.  The  rule  also  fails 
to  specify  the  timing  of  the  exams. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
requires  that  each  rule  which  implements  a  discretionary  power 
to  be  exercised  by  an  agency  shall  include  the  standards  by 
which  the  agency   shall   exercise  the  power. 

Section  6201.30  gives  the  Director  the  authority  to  conduct 
examinations  as  often  as  he  deems  necessary.  There  are  no 
standards  included  in  the  statute  or  the  rules  for  the  exercise 
of  this  discretion.  It  appears,  rather,  that  the  Department 
has  a   policy  but  has  not  promulgated   it  as  a   rule. 
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One  of  the  criteria  for  review  by  the  Joint  Committee  is 
whether  the  rules  are  accurate  and  current  in  relation  to 
agency  operations  and  programs,  1  III.  Adm.  Code 
250.1400(d)(2).  Section  6201.30  fails  to  include  all  of  the 
policies  of  the  Department  regarding  the  examination  of  the 
subject  trusts. 


Constitutional  Officers 

OFFICE  OF  THE  ATTORNEY   GENERAL 

Section    480.30(h)    of  the   Charitable   Trust   Act    Rules    (14    III.    Adm.    Code 


480T 


Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

According  to  the  Illinois  Charitable  Trust  Act  (III.  Rev.  Stat., 
ch.  14,  pars.  51-64),  the  Attorney  General  has  the  statutory 
duty  to  establish  and  maintain  a  registration  list  of  trustees 
subject  to  this  Act.  Accordingly,  Section  480.30(h)  (former 
Rule  20)  of  the  rules  is  one  of  the  rules  dealing  with  this 
registration   process. 

Section  480.30(h)    (former  Rule  20)    states: 

When  a  bank  or  trust  company  is  trustee  or 
co-trustee  of  a  charitable  trust,  it  shall 
upon  the  request  of  the  Attorney  General 
supply  a  schedule  of  assets  with  the 
registration         statement.  The        Attorney 

General  shall  be  notified  of  any  changes  in 
individual  trustees. 

The  Attorney  General's  representatives  were  asked  what 
standards  guide  the  determination  of  whether  or  not  to  request 
a  schedule  of  assets  from  a  bank  or  trust  company  trustee 
under  Section  480.30(h)  (former  Rule  20).  They  replied  that 
the  Attorney  General's  discretion  determines  whether  financial 
information  is  required  of  banks  and  trust  companies.  They 
stated  that  if  an  investigation  or  complaint  has  been  made,  any 
question  involving  the  amount  of  funds  or  the  administration  of 
these  funds  would  be  resolvea  by  requiring  the  submission  of 
financial  information  to  document  the  proper  handling  of  these 
funds. 

When  asked  to  add  language  incorporating  the  above 
explanation  into  the  rule,  in  order  to  provide  the  standards 
and    criteria    used     by     the    Attorney     General     in     making     this 
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request,    the    Attorney    General    replied    that  no    useful    change 

can     be     made     to     this     rule.        It     reflects,  according     to     the 

Attorney  General,  his  common  law  powers  to  obtain  information 
on  charitable  trusts. 

The  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.,  ch. 
120,   Section  4.02),   states: 

Each  rule  which  implements  a  discretionary 
power  to  be  exercised  by  an  agency  shall 
include  the  standards  by  which  the  agency 
shall  exercise  the  power.  Such  standards 
shall  be  stated  as  precisely  and  clearly  as 
practicable  under  the  conditions,  to  inform 
fully  those  persons  affected. 

Since  the  Attorney  General  has  not  complied  with  Section  4.02 
of  the  Illinois  Administrative  Procedure  Act,  the  Joint 
Committee  objects  to  Section  480.30(h)    (former  Rule  20). 

Section    480.40(c)    of   the   Charitable   Trust  Act    Rules    (14    III.    Adm.    Code 
480T 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  480.40(c)    (former  Rule  24)    provided  as  follows: 

Religious  bodies  and  their  affiliated  agencies 
are         exempt  from  the  registration 

requirements  of  the  Illinois  Charitable  Trust 
Act. 

The  Attorney  General  was  asked  to  clarify  the  vague  term 
"affiliated  agencies."  The  Attorney  General  responded  that 
affiliation  with  a  religious  organization  is  a  factual  question 
which  must  be  resolved  on  the  circumstances  of  a  particular 
situation.  The  Attorney  General  stated  that  the  legislature 
intended  that  the  affiliated  organizations  not  be  required  to 
register  but  did  not  define  this  term.  This  position  seems  to 
support,  rather  than  defeat,  an  argument  that  interpretive 
rulemaking   is  appropriate. 

Additionally,  the  Attorney  General  asserted  that  he  exercises 
no  discretion  in  determining  whether  or  not  something  is  an 
affiliated  agency,  but  rather  always  takes  the  word  of  the 
religious  body  in  determining  whether  or  not  an  agency  is 
affiliated.  If  that  is  in  fact  the  policy  of  the  Attorney 
General,    it  should  be  stated   in  the   rule. 
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It  seems  odd,  however,  that  the  Attorney  General  would  accept 
any  designation  of  any  group  by  a  religious  body  as  an 
affiliated  agency.  To  do  so  could  in  effect  result  in  a  failure 
on  the  part  of  the  Attorney  General  to  properly  enforce  the 
Act. 

The  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.,  ch. 
127,  Sec.  4.02)  indicates  that  any  rule  which  implements  a 
discretionary  power  to  be  exercised  by  an  agency  shall  include 
the  standards  by  which  the  agency  shall  exercise  the  power. 
Despite  the  Attorney  General's  assertions  to  the  contrary,  the 
Attorney  General  is  exercising  discretion  regarding  the  term 
"affiliated  agencies"  by  indicating  that  affiliation  with  a 
religious  organization  is  a  factual  determination  which  must  be 
resolved  on  the  circumstances  of  a  particular  situation. 

Given  the  fact  that  this  discretion  is  present,  the  Joint 
Committee  objects  to  this  rule  since  there  are  no  standards  and 
criteria  for  the  exercise  of  the  Attorney  General's  discretion. 


Section   400.30(b)    of  the   Rules  Governing   the    Illinois   Solicitation   Act    (14 
III.   Adm.    Code  400) 

Basis       of       Review:         Five       Year/Industry       and       Labor/Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  400.30(b)    (former   Rule  47)    states  in   ptrtinent  part: 

To  register,  a  charitable  organization  must 
file  in  duplicate  completed  registration  state- 
ments and  the  appropriate  attachments, 
including  a  schedule  of  investments  on  the 
form  provided  by  the  Attorney  General. 
The  use  of  substitute  forms  or  computer 
printouts  may  be  approved  in  writing  by  the 
Attorney  General   upon  a  timely   request. 

The  Attorney  General  was  asked  to  define  the  criteria 
governing  the  decision  whether  or  not  to  approve  substitute 
forms.  It  was  indicated  that  the  National  Association  of 
Attorneys  General  has  been  working  towards  a  uniform  annual 
report  for  charitable  organizations  and  also  the  possibility  of  a 
uniform  registration  information  form.  The  Attorney  General 
advised  that  if  these  efforts  are  successful,  a  uniform 
registration  form  would  be  acceptable  in  lieu  of  completing  an 
Illinois   registration  statement. 
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It  was  noted  that  any  substitute  form  to  be  acceptable,  must 
provide  substantially  the  same  information  that  the  Attorney 
General's  form  provides  and  be  in  a   readable  format. 

The  Attorney  General  has,  however,  declined  to  modify  Section 
400.30(b)  (former  Rule  47)  to  include  these  standards  and 
criteria  governing  his  exercise  of  discretion.  Section  4.02  of 
the  Illinois  Administrative  Procedure  Act, 

( I II.  Rev.  Stat., ch.  127,  par.  1001 -1021)    states: 

Each  rule  which  implements  a  discretionary 
power  to  be  exercised  by  an  agency  shall 
include  standards  by  which  the  agency  shall 
exercise  the  power.  Such  standards  shall  be 
stated  as  precisely  and  clearly  as  practicable 
under  the  conditions,  to  inform  fully  those 
persons  affected. 

Based  upon  the  refusal  of  the  Attorney  General  to  modify 
Section  400.30(b)  (former  Rule  47)  to  comply  with  Section  4.02 
of  the  Illinois  Administrative  Procedure  Act,  the  Joint 
Committee  objects  to  Section  400.30(b)  (former  Rule  47)  of  the 
Attorney  General's  rules  on  the   Illinois  Solicitation  Act. 

OFFICE   OF  THE   SECRETARY   OF  STATE 

Rule   1    of  the  "Procedures  for  Construction   Projects  for  the  Office  of  the 
Secretary  of  State'1 

Basis      of      Review:         Five      Year/Government      Management:        State 
Buildings  Construction  and  Maintenance 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Rule  1  describes  the  scope  of  the  "Procedures  for  Construction 
Projects  for  the  Office  of  the  Secretary  of  State."  The  rule 
explains  that  the  Secretary  adopted  these  rules  to  establish  its 
procedures  for  construction  projects  in  accordance  with  the 
Illinois  Purchasing  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par. 
132.1  et  seq. ) .  Rule  1  further  provides  that  the  "Purchasing 
Act  shall  govern  in  the  event  of  conflict  with  any  of  the  rules 
and   regulations  hereinafter  set  forth." 

That  part  of  Rule  1  which  states  that  the  Purchasing  Act  shall 
control  insofar  as  the  Secretary's  rules  may  conflict  with  the 
Act  is  objectionable  for  a  number  of  reasons.  First,  it  is 
unnecessary  since  it  merely  restates  an  obvious  legal  principle. 
Second,  and  more  importantly,  this  provision  may  be  confusing 
to  those  subject  to  the  rules  since  it  can  be  interpreted  as 
suggesting  that  certain   rules  may  conflict  with  the  Act. 
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Representatives  of  the  Secretary  have  indicated  that  they  know 
of  no  rule  which  conflicts  with  the  provisions  of  the 
Purchasing  Act,  but  have  indicated  that  this  provisions  of  the 
Purchasing  Act,  but  have  indicated  that  this  provision  would 
be  useful  in  the  event  that  an  amendment  to  the  Act  or  a 
court  interpretation  of  the  Act  resulted  in  a  conflict.  This 
argument  ignores  the  fact  that,  should  the  Act  be  amended  or 
a  court  interpretation  be  issued  which  would  affect  the  validity 
of  the  rule,  it  is  the  responsibility  of  the  Secretary  to  amend 
the  rule  to  conform  it. 

The  difficulty  with  this  type  of  provision  can  be  seen  in  the 
case  of  Illinois  Bell  v.  Alphin,  (60  III.  2d  350,  326  N.E.  2d 
737  (1975)) ,  in  which  the  Department  of  Revenue  asserted, 
many  years  after  enactment  of  a  rule,  that  court 
interpretations  had  changed  the  state  of  the  law  to  the  extent 
that  the  rule  was  no  longer  valid.  The  Department  then  found 
itself  arguing,  in  court,  that  the  rule  was  invalid  because  it 
conflicted  with  the  statute.  This  put  the  taxpayer,  who  relied 
on  the  rule  of  the  Department,  at  a  disadvantage  that  could 
exceed  $125  million.  Had  the  Department  fulfilled  its 
responsibility  to  update  the  rule,  the  extensive  litigation  that 
followed  might  have  been  avoided. 

For  these  reasons,  the  Joint  Committee  objects  to  that  part  of 
Rule  1  dealing  with  a  conflict  between  the  Illinois  Purchasing 
Act  and  the  Secretary's  rules  adopted  pursuant  to  the  Act. 

Date  Agency   Response  Received:      August  22,    1983 

Nature  of  Agency   Response:      Agreed  to   Initiate  Rulemaking 


Rules    14    and    15    of    the    "Procedures    for    Construction    Projects    for    the 
Office  of  the  Secretary  of  State 

Basis      for      Review:        Five     Year/ Government     Management:        State 
Buildings  Construction  and  Maintenance 


Joint  Committee  Objection:      April   19,    1983 
Specific  Objection: 


Rules  14  ana  15  govern  the  preparation,  advertisement,  and 
review  of  bids  by  the  Secretary.  Rule  14  provides  that  "bid 
documents"  will  be  prepared  by  the  architect/engineer,  and 
that  "the  project  will  be  advertised  for  bids  by  the  Office  of 
the  Secretary  of  State,  Director  of  Purchasing."  Rule  15 
provides,  "Bids  will  be  opened  at  a  time  and  place  determined 
by  the  Office  of  the  Secretary  of  State,  Director  of 
Purchasing,  and  reviewed  by  the  architect/engineer  and  the 
Department  of  Physical  Services." 
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Rules  14  and  15  are  the  Secretary's  only  rules  covering  the 
solicitation  of  bids.  However,  Section  6(b)  of  the  Illinois 
Purchasing  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  132.6(b)) 
provides: 

The  rules  and  regulations  required  by 
Section  5  of  this  Act...  shall  provide... 
(t)hat  solicitation  for  bids  be  in 
conformance  with  accepted  business 
practices  and  the  method  of  that  solicitation 
shall  be  set  out  in  detail. 

Rules  14  and  15  neither  require  that  bidding  parties  conform 
to  accepted  business  practices  nor  set  out  in  detail  the 
solicitation  procedures.  The  rules  are  so  lacking  in  detail  that 
the  Joint  Committee  objects  to  Rules  14  and  15. 

Date  Agency   Response  Received:      August  22,    1983 

Nature  of  Agency   Response:      Agreed  to   Initiate   Rulemaking 


Rule    15    of    the    "Procedures    for    Construction    Projects    for   the    Office    of 
the  Secretary  of  State" 

Basis      for      Review:        Five     Year/Government     Management:        State 
Buildings  Construction  and  Maintenance 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Rule  15  provides,  "Bids  will  be  opened  at  a  time  and  place 
determined  by  the  Office  of  the  Secretary  of  State,  Director  of 
Purchasing. ..." 

Section  6(c)  of  the  Illinois  Purchasing  Act  (III.  Rev.  Stat. 
1981,   ch.    127,    par   132.6(c))    states: 

The  rules  and  regulations  required  by 
Section  5  of  this  Act...  shall  provide... 
(t)hat  proposals  shall  be  publicly  opened  at 
the  day  and  hour  and  at  the  place  specified 
in  the  solicitations  for  bids. 

Since  Rule  15  does  not  comply  with  the  directive  of  Section 
6(c),   the  Joint  Committee  objects  to  the  rule. 


Miscellaneous  Agencies 

COMMISSIONER  OF   BANKS  AND   TRUSTS   COMPANIES 
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Sections   4..01(e),    4.02(e),    and    7. 01(f)    of    the    Rules   on    Electronic    Fund 
Transfer's 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  4.01(e)  of  the  rules  of  the  Office  of  the  Commissioner 
of  Banks  and  Trust  Companies1  rules  on  Electronic  Fund 
Transfers  states:  "Each  notice  filed  with  the  Commissioner 
shall  be  accompanied  by  a  reasonable  fee  to  cover  the  expense 
of  administering  this  section. "  [emphasis  added)  Section 
4.02(e)  of  the  rules  states  that  each  notice  of  use  of  an 
automatic  teller  machine  shall  be  accompanied  by  a  "reasonable 
fee." 

In  each  instance,  the  Commissioner  was  asked  the  statutory 
authority  for  the  fee,  and  the  amount  of  the  fee.  The 
Commissioner  advised  that  $200  is  collected  in  the  case  of 
Section  4.01(e)  and  $25  pursuant  to  Section  4.02(e).  The 
Commissioner  explained  that  the  statutory  authority  relied  upon 
for  the  imposition  of  these  fees  is  Section  5-100  of  the  Act  and 
Section  48  of  the   Illinois  Banking  Act. 

Section  5-100  of  the  Electronic  Fund  Transmission  Facility  Act 
is  a  general  grant  of  authority  to  the  Commissioner  to 
administer  the  Act  and  to  promulgate  necessary  rules  and 
regulations.  Section  48  of  the  Illinois  Banking  Act  is  that  part 
of  the  Act  granting  powers  to  ana  imposing  duties  upon  the 
Commissioner. 

Section  7.01(f)  of  the  rules  states  that  in  order  to  defray  the 
cost  and  expense  of  processing  notices  of  intent  to  deploy 
point  of  sale  terminals,  "each  notice  shall  be  accompanied  by  a 
reasonable  fee."  The  Commissioner  was  asked  to  provide  the 
statutory  authority  for  this  fee,  and  the  amount  of  the  fee. 
The  Commissioner  cited  as  statutory  authority,  Sections  5-100, 
8-100,  and  8-102  ot  the  Act.  Section  5-100  is  a  general  grant 
of  rulemaking  authority  to  the  Commissioner.  Sections  8-100 
and  8-102  both  address  the  subject  of  point  of  sale  terminals, 
but  neither  section  states  the  dollar  amount  of  the  fee  to  be 
charged,   and  of  course,    neither  do  the  rules. 

The  present  forms  of  these  sections,  are  an  unwarranted 
attempt  to  exceed  the  Commissioner's  statutory  authority  in 
that  there  is  very  clearly  no  statutory  authority  for  imposition 
of  any  fees.  Without  more,  a  general  grant  of  rulemaking 
authority  does  not  constitute  authority  for  imposition  of  fees. 
Therefore,  the  Joint  Committee  objects  to  Sections  4.01(e)  and 
4.02(e)   and  7.01(f)   of  these  rules. 
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CAPITAL  DEVELOPMENT    BOARD 

Rule  301(e)   of  the  Capital   Development  Board's  "Rules  and   Regulations" 

Basis     for      Review:        Five     Year/ Government     Management:        State 
Buildings  Construction  and  Maintenance 

Joint  Committee  Objection:      April   19,   1983 

Specific  Objection: 

Rule  301(e)  states  that  where  any  of  the  rules  is  "inconsistent 
with  an  applicable  law  of  this  State,  the  latter  shall  govern." 
The  Board  was  asked  whether  it  is  aware  of  any  provisions 
which  are  inconsistent  with  any  State  laws.  The  Board  replied 
that  it  is  aware  of  no  inconsistency  between  its  rules  and  State 
law,  but  that  it  prefers  to  retain  this  provision  in  case  such  a 
situation  should  arise. 

The  rule  appears  objectionable  for  two  reasons.  First,  the 
rule  states  the  obvious  rule  of  law  that  statutory  provisions 
control  over  rules.  Second,  and  more  importantly,  it  fails  to 
recognize  the  responsibility  of  the  agency  to  keep  its  rules 
current  in  relation  to  statutory  provisions.  Recognition  of 
that  responsibility  is  central  to  an  efficient  regulatory  code. 
Failure  to  keep  rules  and  regulations  current  in  terms  of  law 
can  lead  to  such  unfortunate  results  as  the  situation  leading  to 
Illinois  Bell  v.  Allphin,  which  involved  over  10  years  of 
litigation  between  the  State  and  a  regulated  corporation.  In 
that  case,  the  agency  took  the  position  that  its  rules,  which 
clearly  awarded  a  tax  exemption,  were  invalid  because  they 
were  inconsistent  with  a  statutory  provision.  Had  the  agency 
recognized  its  responsibility  to  keep  its  rules  current  in 
relation  to  the  controlling  law,  over  10  years  of  litigation 
would   have  been  avoided. 

The  responsibility  and  the  expertise  for  keeping  the  rules 
current  in  relation  to  the  statutes  is  that  of  the  Board.  The 
affected  public  should  not  be  burdened  with  the  responsibility 
of  interpreting  the  statutes  and  the  rules,  and  determining 
whether  any  conflict  exists. 

Accordingly,  the  Joint  Committee  objects  to  Rule  301(e) 
because  it  is  unnecessary,  and  because  it  fails  to  recognize 
the  responsibility  of  the  Board  to  keep  its  rules  current  in 
relation  to  statutes. 

Date  Agency   Response  Received:      Failed  to   Respond 

Nature  of  Agency   Response:      Refusal   to  Meet  Objection 

Rules    601-611,    708-710      and    906-907    of    the    Capital    Development    Board's 
"Rules  and    Regulations^ 
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Basis     for      Review:        Five     Year/ Government     Management:        State 
Buildings  Construction  and  Maintenance 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

The  Capital  Development  Board  rules  require  that  contractors, 
architects/ engineers,  and  insurance  and  surety  companies  be 
"prequalified"  before  doing  business  with  the  Board.  (See 
Rules  501,  701,  and  901.)  Prequalification  involves  submitting 
to  the  Board  specified  information,  which  may  include  certified 
financial  statements,  industry  financial  ratings,  and  a 
disclosure  of  firm  ownership.  The  Board  uses  this  information 
to  determine  the  firm's  financial  responsibility  and  that  the 
firm  is  free  from  any  conflict  of  interest  which  would  prevent 
its  receipt  of  State  contracts. 

Prequalification  is  therefore  a  "license"  under  Section  3.04  of 
the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1979, 
ch.  127,  par  1003.04).  That  section  defines  "license"  as  "any 
agency   permit,    certificate,    approval,    registration,    charter,    or 

similar        form        of        permission        required         by         law " 

Prequalification  is  a  form  of  Board  certification  entitling  the 
contractor,  architect/engineer,  or  insurance  or  surety  company 
to  eligibility  for  Board  business.'  This  certification,  moreover, 
is  required  by  law.  Prequalification  is  required  not  only  by 
the  applicable  Board  rule,  but  in  the  case  of  contractors  and 
architects/engineers,  is  also  required  by  Section  6(a-1)  of  the 
Illinois  Purchasing  Act  (III.  Rev.  Stat.  1979,  ch.  127,  par. 
132.6(a-1)). 

The  Illinois  Administrative  Procedure  Act  sets  strict 
procedures  for  the  suspension  of  licenses.  Section  16(c)  of 
the  Act  provides: 

No  agency  shall  revoke,  suspend,  annul, 
withdraw,  amend  materially,  or  refuse  to 
renew  any  valid  license  without  first  giving 
written  notice  to  the  licensee  of  the  facts  or 
conduct  upon  which  the  agency  will  rely  to 
support  its  proposed  action,  and  an 
opportunity  for  hearing  in  accordance  with 
the  provisions  of  this  Act  concerning 
contested  cases. 

Sections  10  through  14  of  the  Act  (III.  Rev.  Stat.  1979,  ch. 
127,  pars.  1010-1014)  set  the  detailed  procedures  governing 
the  adjudication  of  contested  cases.  These  required 
procedures  include,  among  others,  written  notice  of  the 
opportunity  for  a  hearing  at  which  the  right  to  counsel  exists 
(Section  10);  the  preservation  of  a  record  of  the  case,  which 
includes  the  recording  of  all  oral  proceedings  (Section  11);  a 
hearing   which   observes   the   rules  of  evidence  and   the   right  to 
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cross-examination  of  opposing  witnesses  (Section  12);  a 
proposal  for  decision  to  be  submitted  to  the  parties  for  written 
exceptions  prior  to  the  rendering  of  a  final  decision  (Section 
13);  and  a  final  decision  stating  findings  of  fact  and 
conclusions  of  law   (Section  14). 

The  Board's  rules  governing  the  suspension  of  prequalification 
(Rule  601-611  (contractors);  708-710  (architects/engineers); 
and  906-907  (insurance  and  surety  companies))  do  not  extend 
to  a  prequalified  party  threatened  with  suspension  the  various 
procedural  rights  required  by  the  Illinois  Administrative 
Procedure  Act,  as  set  forth  above.  The  basic  format  of  the 
Board's  rules  requires  the  Executive  Director  to  appoint  an 
"evaluation  committee"  composed  of  board  employees  to  review 
the  conduct  of  the  prequalified  party.  The  committee,  after 
notice  to  the  affected  party,  holds  an  informal  hearing  at 
which  the  party  can  appear  and  contest  the  suspension.  After 
the  hearing,  a  recommendation  regarding  suspension  is  made  to 
the  Executive  Director,  who  in  turn  makes  a  recommendation  to 
the  Board.  At  the  Board's  next  regular  meeting,  the  affected 
party  may  appear  and  contest  the  suspension.  The  Board 
then   renders  a  decision. 

Although  the  Board's  rules  do  provide  for  some  type  of  notice 
and  an  opportunity  to  contest  a  suspension,  they  do  not  meet 
the  detailed  procedural  requirements  of  the  Illinois 
Administrative  Procedure  Act.  The  Act  provides,  moreover, 
that  "a  decision  by  an  agency  in  a  contested  case... shall  be 
void    unless    the    proceedings    are   conducted    in    compliance   with 

the  provisions  of  this  Act  relating  to  contested  cases "    (III. 

Rev.  Stat.  1979,  ch.  127,  par.  1014)  For  the  foregoing 
reasons,  the  Joint  Committee  objects  to  the  Board's  rules 
governing   suspension  of  prequalified   parties. 

Date  Agency   Response  Received:      Failed  to   Respond 

Nature  of  Agency   Response:      Refusal  to  Meet  Objection 


Rule  504  of  the  Capital   Development  Board's  "Rules  and   Regulations" 

Basis      for      Review:        Five     Year/ Government     Management:        State 
Buildings  Construction  and  Maintenance 

Joint  Committee  Objection:      April   19,    1983 

Specific  Objection: 

Rule  504  provides,    in  part,   as  follows: 

In  making  all  determinations  with  regard  to 
certified  financial  statements,  the  Board 
shall    be    guided    by    the    Auditing    Standards 
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issued       by       the       American       Institute       of 
Certified   Public  Accountants. 

When  asked  to  include  a  more  detailed  reference  to  the 
"Auditing  Standards  issued  by  the  American  Institute  of 
Certified  Public  Accountants,"  the  Board  explained  that  the 
Auditing  Standards  are  simply  ten  basic  principles  which 
accountants  observe  in  performing  audits.  The  Board  declined 
to  include  a  more  specific  reference,  or  to  otherwise  comply 
with  the  dictates  of  Section  6.01  of  the  Illinois  Administrative 
Procedure  Act,  which  specifies  requirements  for  filing  of 
materials  incorporated  by  reference  into  rules  and  regulations, 
because  the  Board  does  not  feel  that  these  standards  are  being 
incorporated  by  reference  into  the  rules. 

The  Board's  position  is  somewhat  difficult  to  understand.  It  is 
clear,  from  reading  the  rules  that  the  Board  is,  referring  to 
the  Auditing  Standards  without  explicitly  setting  them  forth, 
adopting  those  standards  as  its  own,  and  putting  the 
rulemaking  power  of  the  Board  behind  those  standards.  A 
violation  of  the  standards  is,  in  fact,  a  violation  of  the 
Board's  rules. 

Thus,  those  standards  are  the  rules.  As  such,  they  are 
required  to  be  filed  pursuant  to  the  IAPA.  As  an  alternative 
to  setting  forth  the  standards  in'  full ,  Section  6.01  of  the  IAPA 
provides  an  alternative  method  for  compliance  with  the  filing 
requirements.  In  the  absence  of  compliance  with  one  of  the 
filing  methods  prescribed  by  the  IAPA,  Section  4(c)  provides 
that  no  rule  is  valid  or  effective,  nor  may  it  be  invoked  by 
the  agency  for  any  purpose,  until  it  has  been  filed  pursuant 
to  the  requirements  of  the   IAPA. 

In  view  of  the  refusal  of  the  Board  to  comply  with  the 
requirements  of  Section  6.01  regarding  incorporation  by 
reference,   the  Joint  Committee  objects  to  Rule  504. 

Date  of  Agency   Response  Received:      Failed  to  Respond 

Nature  of  Agency   Response:      Refusal  to  Meet  Objection 

OFFICE  OF  THE  SAVINGS  AND    LOAN   COMMISSIONER 

Section  400.660(b)(2)   of  Rules  for   Illinois  Savings  and   Loans  Act 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 
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Section  400.660  (former  Section  6  of  the  Rules  and  Regulations 
of  the  Office  of  the  Savings  and  Loan  Commissioner)  deals 
generally  with  mobile  home  financing.  Section  400.660(b)(2) 
(former  Section  6(b)(2))   states  specifically  that: 

The  monetary  obligation  is  secured  by  a 
mobile  home  to  be  located  in  a  mobile  home 
park  or  other  semipermanent  site  within  the 
association's  regular  lending  area  within  90 
days  after  the  financing,  and  occupied  by 
the  purchaser,  or  a  relative  of  the 
purchaser7!    (emphasis  added) 

The  rule  states  that  as  one  of  its  requirements  for  granting  of 
a  mobile  home  loan  that  the  mobile  home  be  occupied  by  the 
purchaser,  or  a  relative  of  the  purchaser.  The  Commissioner 
contended  that  he  has  the  statutory  authority  to  mandate  this 
requirement. 

The  Commissioner  indicated  that  the  reason  for  requiring  that 
the  purchaser  or  a  relative  of  the  purchaser  occupy  the  mobile 
home  is  to  prohibit  financing  speculative  rental  properties. 
The  Agency  stated  that  the  restriction  is  deemed  appropriate 
due  to  the  manner  in  which  mobile  homes  depreciate.  The 
statutory  authority  for  this  provision,  according  to  the 
Commissioner,  is  Section  7-1. 2(b)  (2)  of  the  Act,  which  states 
that  the  Commissioner  shall   have  the  power: 

"To  establish  such  regulations  as  may  be 
reasonable  or  necessary  to  accomplish  the 
purposes  of  this  Act." 

It  does  not  appear  that  this  general  grant  of  authority  to  the 
Commissioner  would  authorize  the  Agency  to  promulgate  the 
rule  here  under  consideration.  This  rule  is  a  specific  rule 
directed  at  a  specific  class  of  people.  The  statutory  authority 
is  a  general  grant  of  authority  to  the  Commissioner  to  do  those 
things  generally  as  are  necessary  to  accomplish  the  purposes 
of  the  Act.  Therefore,  the  Joint  Committee  objects  to  the 
above  emphasized  portion  of  Section  400.660(b)(2)  (former 
Section  6(b)(2))  of  the  rules  as  the  necessary  statutory 
authority  for  this   rule  is  lacking. 


Section  400.1030(a)   of  Rules  for   Illinois  Savings  and   Loan  Act 

Basis       of       Review:  Five       Year/ Industry       and       Labor/ Business 

Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section   5-16  of  the   Illinois  Savings  and    Loan   Act  provides: 
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An  association  may  not  at  any  one  time  hold, 
directly  or  indirectly,  loans  to  any  one 
corporation  or  person  in  a  total  amount  equal 
to  or  in  excess  of  10%  of  the  association's 
total  withdrawable  accounts  or  an  amount 
equal  to  the  total  net  worth  of  the 
association  whichever  is  less.  (emphasis 
added) 

Section  400.1030(a)  (former  Section  3(a)  of  Article  IX)  ot  the 
rules  states  as  follows: 

An  association  may  make  unsecured  loans  and 
investments  in  capital  stock  of  service 
corporations  in  an  amount  which  in  the 
aggregate,  shall  not  exceed  5%  of  the 
association's  total  assets.  An  association 
that  has  met  and  maintained  the  net  worth 
level  (s)  required  for  a  savings  and  loan 
association  the  withdrawable  capital  of  which 
is  insured  by  the  FSLIC  may  invest  an 
additional  fifty  per  cent  (50%)  of  the  excess 
net  worth  provided  that  in  no  event  shall  an 
association's  maximum  investment  in  service 
corporations  exceed  ten  percent  (10%)  of  its 
total  assets. 

Section  5-16  of  Act  and  Section  400.1030(a)  (former  Section 
3(a)  of  Article  IX)  of  the  rules  obviously  do  not  impose  the 
same  lending  limitations.  The  limitation  on  lending  to  service 
corporations  imposed  in  Section  400.1030(a)  (former  Section 
3(a))  of  the  rules,  could  be  construed  to  allow  loans  in 
amounts  in  excess  of  that  allowed  by  the  Act.  Section  5-16  of 
the  Act  limits  loans  to  individual  persons  or  corporations  on 
the  basis  of  either  a  percentage  of  the  association's  total 
withdrawable  accounts  or  the  net  worth  of  the  association. 
However,  Section  400.1030(a)  (former  Section  3(a))  of  the 
rules  limits  loans  to  service  corporations,  a  type  of  corporation 
within  the  definition  of  Section  5-16  of  the  Act,  based  upon 
percentages  of  the  association's  total  assets. 

It  was  conceded  by  the  Commissioner  that  the  limitation 
imposed  by  Article  IX  may  be  construed  to  aliow  an  association 
to  make  loans  to  service  corporations  in  excess  of  the  limitation 
of  Section  5-16.  This  could  occur  because  of  the  difference 
between  the  amounts  of  total  withdrawable  accounts  and  net 
worth,  and  total  assets.  Total  assets  of  an  association,  in 
accounting  terms,  are  equivalent  to  the  total  of  an  association's 
liabilities  plus  capital.  Vvithdrawable  accounts  are  only  one 
component  of  an  association's  liabilities,  hence  a  smaller  dollar 
amount  than  total  assets.  Therefore,  it  is  possible  that  the 
allowable  percentage  of  total  assets  that  may  be  loaned  to  a 
service  corporation   could   well    be   in   excess  of  the   limitation  of 
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Section  5-16,  based  upon  total  withdrawable  accounts  or  net 
worth  of  an  association. 

The  Commissioner  noted  that  the  rationale  of  Section  5-16  of 
the  Act  is  the  protection  of  the  financial  viability  of  an 
association.  The  lending  limitation  to  an  individual  person  or 
corporation  was  imposed  in  order  that  the  inability  of  the 
borrower  to  repay  a  loan  would  not  be  of  sufficient  gravity  to 
undermine  the  financial  solvency  of  an  association.  Section 
400.1030(a)  (former  Rule  3(a))  subverts  this  purpose  embodied 
in  Section  5-16  of  Act  by  increasing  the  lending  limit  to 
service  corporations  and  in  the  process  increasing  the  chance 
of  insolvency  of  an  association  by  virtue  of  the  insolvency  of  a 
borrower. 

While  it  can  be  argued  that  Section  5-16  of  the  Act  must  be 
complied  with  not  withstanding  the  provisions  of  the  rules,  the 
wording  of  the  rule,  without  reference  to  the  statutory 
limitations,  renders  the  exact  requirements  vague  and  subject 
to  erroneous  interpretation. 

Therefore,  the  Joint  Committee  objects  to  Section  400.1030(a) 
(former  Section  3(a)  of  Article  IX  of  the  Rules  of  the  Savings 
and  Loan  Commissioner)  because  the  section  impermissibly 
expands  the  statutory  limitation  on  loans  to  service 
corporations  imposed  by  Section  5-16  of  the  Illinois  Savings 
and   Loan  Act. 


Section   400.1760(d)   of  Rules  for   Illinois  Savings  and   Loan  Act 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  400.1760(d)  (former  Section  26(d))  of  the  Rules  for 
Illinois  Savings  and   Loan  Act  states  as  follows: 

The  Commissioner,  may,  as  part  of  said 
Order,  require  any  party  to  the  proceeding 
to  pay  part  or  all  of  the  costs  of  the  Hear- 
ing, including  but  not  limited  to:  witness 
fees;  court  reporter  fees;  Hearing  Officer 
fees;   and  cost  of  the  transcript. 

The  Commissioner  was  asked  to  detail  the  standards  and 
criteria  governing  his  discretionary  power  to  require  any  party 
to  pay  all  or  part  of  the  costs  of  the  hearing.  It  was 
explained  that  the  intent  of  this  section  is  to  allow  the 
Commissioner  to  assign  costs  to  a  party  to  a  hearing  where  the 
Commissioner    determines     that    the     party    either    prompted    or 
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delayed  the  hearing  for  frivolous  or  specious  reasons.  It  was 
indicated  that  to  date  the  Commissioner  has  not  exercised  this 
power  to  divide  costs  among  the  parties. 

The  Commissioner  declined  to  modify  this  section  to  detail  the 
standards  and  criteria  to  be  used  in  determining  whether  or 
not  to  assess  costs.  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act  requires  that  standards  and  criteria  for  the 
exercise  of  discretionary  power  shall  be  detailed  in  the  rule 
granting  that  power.  Therefore,  the  Joint  Committee  objects 
to  Section  400.1760(d)    (former  Section  26(d))   of  these  rules. 


Article  XV  of  Rules  on  Mortgage  Bankers 


Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Section  9(f)  of  the  Office  of  the  Savings  and  Loan  Commis- 
sioner's Rules  on  Mortgage  Bankers  (Article  XV)  requires  the 
Commissioner  to  hold  a  hearing  "...whenever,  in  the  opinion  of 
the  Commissioner,  a  satisfactory'  resolution  of  a  complaint  has 
not  been  or  will  not  be  reached." 

The  Commissioner  was  asked  what  standards  and  criteria  were 
used  in  determining  whether  or  not  to  hold  a  hearing.  It  was 
indicated  that  the  basic  criterion  would  be  the  Commissioner's 
determination  that  more  information  is  required  than  that 
provided  by  the  licensee  who  is  the  subject  of  the  complaint; 
i.e.,  lack  of  cooperation  by  such  licensee.  The  Commissioner, 
however,  declined  to  modify  the  rule  to  insert  standards  and 
criteria  governing  the  exercise  of  discretion  into  the  rule. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act, 
directs  that,  "Each  rule  which  implements  a  discretionary 
power  to  be  exercised  by  an  agency  shall  include  the 
standards  by  which  the  agency  shall  exercise  the  power." 

Therefore,  since  the  Commissioner  has  failed  to  comply  with 
the  clear  requirement  of  the  Illinois  Administrative  Procedure 
Act,   the  Joint  Committee  objects  to  this   rule. 


Section  10(Z)(4)   of   Rules  on  Mortgage  Bankers 

Basis       of       Review:         Five       Year/ Industry       and       Labor/Business 
Regulation:      Financial    Institutions 


Joint  Committee  Objection:      August  17,    1983 
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Specific  Objection: 

Subsection  10(Z)(4)  of  the  Rules  on  Mortgage  Bankers  of  the 
Office  of  the  Savings  and  Loan  Commissioner  provides  as 
follows: 

The  Commissioner,  may,  as  part  of  the 
Commissioner's  Order,  require  any  party  to 
the  proceeding  to  pay  part  or  all  of  the 
costs  of  the  Hearing,  including  but  not 
limited  to:  witness  fees;  court  reporter  tees; 
Hearing  Officer  fees;  and  the  cost  of  the 
transcript,  as  set  forth  at  subsection  (BB) 
hereafter. 

The  Commissioner  was  asked  to  describe  the  standards  and 
criteria  used  in  determining  whether  or  not  to  impose  costs  on 
a  party  to  a  hearing.  The  Commissioner  advised  that  to  date, 
three  public  hearings  have  been  conducted  concerning  various 
licensees'  five-year  Illinois  Residential  Foreclosure  Rates.  It 
was  stated  that  no  hearing  officer  was  appointed,  and  that  the 
Commissioner  conducted  those  hearings.  It  was  indicated  that 
in  those  instances  the  requirement  of  payment  of  costs  by 
parties  was  waived  by  the  Commissioner,  because  the  expenses 
were  minimal. 

The  Commissioner  has  declined  to  modify  the  rule  to  explicitly 
state  those  standards  and  criteria  used  in  determining  whether 
or  not  to  assess  costs  against  any  party  to  a  hearing.  Section 
4.02  of  the  Illinois  Administrative  Procedure  Act  states  that, 
"Each  rule  which  implementb  a  discretionary  power  to  be 
exercised  by  an  agency  shall  include  the  standards  by  which 
the  agency  shall  exercise  the  power." 

Therefore,  since  the  Commissioner  has  failed  to  comply  with 
what  is  a  clear  requirement  of  the  Illinois  Administrative 
Procedure  Act,   the  Joint  Committee  objects  to  this  rule. 

ILLINOIS   SAVINGS  AND    LOAN   ADVISORY    BOARD 

Article   II,   Section  7  of  the  "Rules  and   Regulations  of  the   Illinois  Savings 
and   Loan  Advisory   Board" 

Basis       of       Review:         Five       Year/ Industry       and       Labor/Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August   17,    1983 

Specific  Objection: 

Article  I,  Section  I  of  the  rules  of  the  Illinois  Savings  and 
Loan    Board    states:     "The    foregoing    procedural    rules    apply    to 
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all  appeals  of  the  Savings  and  Loan  Advisory  Board  from  the 
decision(s)   of  the  Commissioner  of  Savings  and   Loan." 

The  Illinois  Savings  and  Loan  Board  is  a  separate  and  distinct 
entity  from  the  Illinois  Savings  and  Loan  Commission.  As 
indicated  above,  the  Board  has  the  power  to  review  decisions 
of  the  Savings  and  Loan  Commissioner.  Additionally,  to 
expedite  this  review  process,  the  Board  pursuant  to  Article  I 
of  the  rules  may  appoint  a  hearing  officer  to  hear  an  appeal. 

The  rule  under  consideration.  Article  II,  Section  7,  deals  with 
a  discretionary  power  of  the  hearing  officer.  Article  II, 
Section  7  states  in   relevant  part: 

When,  in  the  judgement  of  the  Hearing 
Officer,  prompt  decision  is  necessary  to 
prevent  detriment  to  the  public  interest  or 
unusual  delay  or  expense,  the  Hearing 
Officer  may  refer  the  ruling  promptly  to  the 
Board  and  notify  the  parties  either  by 
announcement  on  the  record  or  by  written 
notice  if  the  hearing  is  not  in  session.  Such 
referral  is  strictly  within  the  Hearing  Offi- 
cer's discretion. 

Paragraph  3  of  Article  II,  Section  7,  deals  with  interlocutory 
appeals  to  the  Board  during  the  pendency  of  a  hearing.  it 
vests  power  solely  in  the  hearing  officer  to  determine  when  an 
interlocutory  appeal  is  warranted.  The  only  standards  and 
criteria  explicitly  governing  the  hearing  officer's  discretion  are 
contained  in  the  rather  vague  phrase  "...detriment  to  the 
public  interest  or  unusual  delay  or  expense."  These  concepts 
do  not,  however,  provide  any  concrete  or  meaningful 
guidelines  for  the  exercise  of  the  hearing  officer's  discretion. 
Further,  the  section  states  that  such  referral  to  the  Board  is 
" strictly  within  the  Hearing  Officer's  discretion." 

The  Board  has  agreed  to  omit  the  last  sentence  of  this  para- 
graph, but  has  not  provided  any  clarification  of  the  standards 
and  criteria  governing  the  hearing  officer's  discretion. 
Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1979,  ch.  127,  par.  1004.02)  requires  that  any  rule 
which  implements  a  discretionary  power  by  an  agency  include 
the  standards  by  which  the  agency  shall  exercise  the  power, 
and  that  the  standards  be  stated  as  precisely  and  clearly  as 
practicable. 

Therefore,  the  Joint  Committee  objects  to  Article  II,  Section  7, 
paragraph  3  because  it  does  not  provide  adequate  standards  to 
govern  the  exercise  of  the  power  of  the  hearing  officer. 


Article    VI,     Section     1,     of    the     "Rules    and     Regulations    of    the     Illinois 
Savings  and   Loan  Advisory   Board" 
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Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 

Article  VI,  Section  1,  of  the  "Rules  and  Regulations  of  the 
Illinois  Savings  and  Loan  Advisory  Board"  states  in  relevant 
part  as  follows: 

In  addition  to  those  duties  previously 
described,  he  shall  have  all  the  powers 
necessary  to  conduct  a  fair  hearing  in  a 
propitious  and  orderly  manner  including  (but 
not  limited  to)   the  power  to: 

This  section  purports  to  delegate  to  the  hearing  officer  certain 
additional  powers  not  previously  granted  in  the  rules.  This 
language  is  an  extremely  broad  grant  of  authority  to  the 
hearing  officer. 

The  only  standard  or  guideline  governing  this  exercise  of  the 
discretion  of  the  hearing  officer  is  the  "propitious  and  orderly 
manner"  phrase.  This  is  not  specific  enough  to  comply  with 
the  Administrative  Procedure  Act  (III.  Rev.  Stat.  1979,  ch. 
127,  par.  1004.02.),  which  requires  that  any  rule  which 
implements  a  discretionary  power  by  an  agency  shall  include 
the  standards  by  which  the  agency  shall  exercise  power, 
"stated  as  precisely  and  clearly  as  practicable  under  the 
circumstances."   (emphasis  added) 

The  Board  believes  that  to  omit  this  language  would  unduly 
limit  the  hearing  officer's  power.  This  response  fails  to 
address  the  fact  that  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act  must  be  complied  with  even  though  there  might 
be  an  inconvenience  to  the  agency  wrought  by  compliance. 

The  Joint  Committee  objects  to  the  above  quoted  portion  of 
Article  VI,  Section  1  of  the  rules  because  it  does  not  provide 
adequate  standards  to  govern  the  discretionary  power  of  the 
hearing  officer. 


Article    IV(d)    of   the    "Rules   and    Regulations   of   the    Illinois    Savings    and 
Loan  Advisory   Board" 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Objection:      August  17,    1983 

Specific  Objection: 
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Article  IV(d)  of  the  "Rules  and  Regulations  of  the  Illinois 
Savings  and   Loan  Advisory   Board"   states  as  follows: 

Any  admission  made  by  a  party  pursuant  to 
request  under  this  rule  is  for  the  purpose  of 
the  pending  action  only.  It  does  not 
constitute  an  admission  by  him  for  any  other 
purpose  and  may  not  be  used  against  him  in 
any  other  proceeding. 

The  Board  was  asked  to  cite  the  specific  grant  of  statutory 
authority  for  this  purported  grant  of  immunity.  The  Board 
responded  that  it  is  not  felt  that  there  is  any  need  for  specific 
statutory  authority  for  this  provision.  The  Board  is  relying 
upon  its  general  grant  of  rulemaking  authority  as  the  basis  of 
this  rule. 

The  Savings  and  Loan  Advisory  Board  has  as  one  of  its 
primary  functions:  "To  consider,  hold  public  or  private 
hearings,  and  act  upon  appeals  from  any  order,  decision  or 
action  of  the  Commissioner  by  an  aggrieved  person  except  as 
otherwise  provided  in  this  Act."  Pursuant  to  this  statutory 
direction  the  Board  has  promulgated  hearing  rules.  However, 
there  is  no  statutory  authority  granting  the  Board  the  power 
to  grant  immunity  to  those  appearing  before  it  in  the  course  of 
.the  Board's  deliberations. 

It  appears  unclear  how  the  Board  is  able  to  extrapolate  from  a 
general  grant  of  rulemaking  authority  to  a  rule  which  appears 
to  be  a  sweeping  grant  of  immunity.  The  language  of  the  rule 
states  that  admissions  may  not  be  used  against  a  party  "in  any 
other  proceeding."  This  would  appear  to  mean  that  such  an 
admission  could  be  not  used  against  a  person  in  a  civil  or 
criminal  proceeding  in  the  circuit  courts  of  the  State  of 
Illinois.  A  rule  which  purports  to  provide  such  a  grant  of 
immunity,  absent  clear  statutory  authority  for  its  promulgation 
is  unenforceable. 

Therefore,  the  Joint  Committee  objects  to  this  rule  as  it  clearly 
exceeds  the   Board's  statutory  authority. 
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Because  the  deadline  for  responding  to  many  of  these 
certificates  of  recommendation  had  not  passed  as  of 
preparation  of  this  Report,  the  date  and  nature  of  many 
agency   responses  are  not  included  here. 

Code  Departments 

DEPARTMENT   OF   FINANCIAL   INSTITUTIONS 

Collective    Study    of    the    Programs    and    Functions    Relative    to    Depository 
Institutions 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

During  the  course  of  the  review  of  the  various  rules  classified 
under  the  subarea  of  "Financial  Institutions,"  it  became 
evident  that  many  of  the  historic  differences  between  the  three 
major  types  of  financial  institutions — banks,  savings  and  loans, 
and  credit  unions — have  been  eroded  to  the  degree  that  major 
differences  in  the  services  provided  by  each  type  of  institution 
are  no  longer  quite  so  distinct  as  in  the  past. 

Much  of  the  impetus  for  modification  of  the  powers  of  these 
institutions  has  come  from  the  federal  level.  In  the  past  two 
years  there  have  been  two  congressional  enactments  that  have 
significantly  contributed  to  this  blurring  of  the  distinctions 
between  banks,  savings  and  loan  associations,  and  credit 
unions.  The  first  of  these  was  the  "Depository  Institutions 
Deregulation  Act  of  1980,"  Public  Law  96-221.  The  stated 
purpose  of  this  Act  was  to  facilitate  the  implementation  of 
monetary  policy,  to  provide  for  the  gradual  elimination  of  all 
limitations  on  the  rates  of  interest  which  are  payable  on 
deposits  and  accounts,  and  to  authorize  interest-bearing 
transaction  accounts,    .... 

In  order  to  implement  these  purposes,  the  Act  made  a  number 
of  changes  in  the  traditional  differences  between  the  3  types 
of  financial  institutions.  One  of  these  changes  provides  for 
the  phasing  out,  over  a  period  of  time,  of  what  is  known  as 
"Regulation  Q."  Regulation  Q  was  enacted  to  fix  the  maximum 
amounts  of  interest  that  could  be  paid  on  deposits  by  linancial 
institutions.  The  original  rationale  of  the  regulation,  which 
allowed  savings  and  loan  associations  to  pay  higher  interest 
rates  than  commercial  banks,  was  to  prevent  disintermediation 
from  savings  and  loan  associations  to  commercial  banks  to 
protect  the  financial   health  of  savings  and   loan  organizations 
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.and  the  amount  of  money  available  for  the  home  mortgage 
market.  However,  Regulation  Q  has  been  proven  ineffective, 
in  that  when  interest  rates  rose  above  the  ceiling  imposed  by 
this  regulation  depositors  took  their  money  out  of  the  savings 
and  loans  and  invested  it  in  money  market  funds.  Hence,  the 
disintermediation  occurred  despite,  or  maybe  because  of, 
Regulation  Q.  For  these  reasons,  Congress  mandated  a  phase 
out  of  this  interest  differential  between  savings  and  loan 
associations  and  commercial   banks. 

The  second  major  provision  of  the  Act  permits  insured 
depository  institutions — commercial  banks,  savings  and  loan 
associations,  and  credit  unions — to  offer  interest  bearing 
transaction  (or  checking)  accounts  to  individuals.  Prior  to 
this  change,  commercial  banks  were  forbidden  to  pay  interest 
on  demand  deposits. 

The  third  major  change  found  in  this  Act  expands  the  asset 
powers  of  federal  savings  and  loan  associations. 
Traditionally,  savings  and  loan  associations  were  depositories 
and  home  mortgage  lenders.  This  legislation  gave  federal 
savings  and  loan  associations  authorization  to  hold  10%  of  their 
assets  in  consumer  loans,  commercial  paper,  corporate  debt 
securities  and  banker  acceptances.  They  were  also  granted 
the  power  to  offer  trust  services  on  the  same  basis  as  national 
banks. 

The  second  federal  enactment  that  impacts  upon  the  distinction 
between  the  various  types  of  financial  institutions  is  the 
"Garn-St.  Germain  Depository  Institutions  Act  of  I982,"  Public 
Law  99-320.  The  Act  again  addresses  the  elimination  of 
interest  rate  differentials  first  addressed  in  the  "Depository 
Institutions  Deregulation  Act  of  I980."  Section  326.327  of  Title 
III  of  the  Act  eliminates  the  interest  rate  differential  by 
January  1  ,    I984. 

The  Act  continues  to  expand  the  powers  of  federal  savings  and 
loan  associations  to  make  them  more  similar  to  the  powers 
possessed  by  commercial  banks.  Section  312  of  Title  III 
authorizes  all  federal  associations  to  accept  individual  or 
corporate  demand  deposit  accounts  in  connection  with  a 
corporate,  commercial,  agricultural  or  business  loan 
relationship.  Section  325  for  the  first  time  allows  federal 
savings  and  loan  associations  to  make  commercial   loans. 

Finally,  the  Act  allows  depository  institutions  to  offer  a  new 
account  equivalent  to,  and  competitive  with,  money  market 
mutual  funds. 

Additional  changes  at  the  Federal  level  are  continuing  and  blur 
the  traditional  distinctions  between  the  types  of  institutions 
even  further. 
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All  of  the  changes  in  the  distinctions  between  the  various 
types  of  federal  financial  institutions  have  a  direct  bearing  on 
the  relationships  between  financial  institutions  on  the  state 
level.  State  regulations  generally  mirror  those  federal  changes 
not  actually  mandated  to  state  institutions.  This  is  necessary 
in  order  to  keep  state  financial  institutions  competitive  with 
their  federal  counterparts. 

State  chartered  banks  are  regulated  by  the  commissioner  of 
Banks  and  Trusts.  State  chartered  savings  and  loan 
associations  are  regulated  by  the  savings  and  loan 
commissioner,  and  state  chartered  credit  unions  are  regulated 
by  the  Department  of  Financial  Institutions.  The  functions  of 
these  financial  institutions  have  become  more  and  more  similar, 
and  as  noted  previously,  in  many  cases,  the  services  provided 
by  each  type  of  institutions  are  the  same. 

One  of  the  principal  responsibilities  of  the  Five-Year  Review 
program  of  the  Joint  Committee  is  the  elimination  or  phasing 
out  of  outdated,  overlapping  or  conflicting  regulatory 
jurisdictions.  (III.  Rev.  Stat.,  1981,  ch.  127,  par. 
1007.08(b)(3))  Pursuant  to  this  statutory  direction,  it  would 
appear  appropriate  that  the  regulatory  programs  and 
procedures  of  the  Commissioner  of  Banks  and  Trusts,  the 
Commissioner  of  Savings  and  Loans,  and  the  Department  of 
Financial  Institutions  be  studied  in  an  effort  to  determine 
whether  or  not  there  are  any  programs  or  functions  of  the 
agencies  that  may  be  administered  more  effectively  if 
consolidated.  The  expertise  for  such  a  study  would  seem  to 
be  particularly  that  of  the  three  agencies  now  responsible  for 
this  regulation.  The  Joint  Committee,  therefore,  recommends 
that  the  Commissioner  of  Banks  and  Trust  Companies,  the 
Office  of  the  Savings  and  Loan  Commissioner,  and  the 
Department  of  Financial  Institutions  undertake  a  collective 
study  of  the  programs  and  functions  relative  to  the  depository 
institutions  under  their  control,  and  make  appropriate 
recommendations  to  the  General  Assembly  and  the  Governor 
relative  to  consolidation  of  the  functions  to  avoid  overlapping 
regulatory  jurisdictions  and  duplication  of  administrative 
efforts. 

Examination     of    the     Fee     Structures     Relative     to     the     Consumer     Credit 
Division 


Basis       of       Review:         Five       Year/  Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

The    Consumer    Credit    Division    of    the    Department    of    Financial 
Institutions   is   engaged    in   the    regulation   and    enforcement   of   9 
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separate  statutes.  Four  of  the  Acts  and  related  rules  and 
regulations  are  examined   in  this  report. 

The  administration  of  the  Consumer  Credit  Division  of  the 
Department  resulted  in  total  revenue  of  $1,282,362  for  the 
fiscal  year  ending  June  30,  1981.  For  the  fiscal  year  ending 
June  30,  1980,  the  Consumer  Credit  Division  generated 
revenue  of  $1,248,687  while  fiscal  year  1979  produced  revenue 
of  $1,079,706. 

Total  expenditures  of  the  Consumer  Credit  Division  for  fiscal 
year  1981  were  $411,380.  Expenditures  for  fiscal  year  1980 
were  $386,787,   and  $352,649  for  fiscal  year  1979. 

As  noted,  the  Consumer  Credit  Division  is  responsible  for  the 
regulation  and  enforcement  of  nine  separate  statutes  and 
related  rules  and  regulations.  It  would  appear  beneficial  for 
the  Department  to  examine  the  fees  generated  by  each  of  those 
nine  Acts  and  rules  in  relation  to  the  cost  of  regulation  to 
determine  whether  or  not  there  exists  in  each  case  a 
reasonable  relationship  between  the  revenue  generated  by 
these  programs  and  the  cost  of  regulation.  The  Joint 
Committee  therefore  recommends  that  the  Department  undertake 
such  a  study. 


Seek   Legislation  Amending  the  Consumer   Installment   Loan  Act 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,   1983 

Specific  Recommendation: 

Deferment  charges  are  the  charges  that  may  be  assessed  by  a 
lender  when  a  borrower  wishes  to  postpone  payment(s)  on  a 
loan  for  a  specified  period  of  time.  Occasionally,  due  to 
illness  or  layoff  from  a  job,  or  for  other  such  reasons,  a 
borrower  may  be  unable  to  make  a  loan  payment  for  a  month  or 
two.  Rather  than  have  the  loan  placed  in  default,  the 
borrower  can  seek  a  deferment  of  the  loan. 

Section  110.100(m)  (1 )  (former  Section  10(m))  of  the  rules 
concerns  charges  for  deferments  of  loan  payments  and  the 
effect  of  deferments  upon  rebates  for  prepayment  of  a  loan. 
Section  1 10.100(m)  (1 )    (former  Section   10(m))    requires: 

The  amount  which  may  be  charged  for  a  one 
month's  deferment  is  equal  to  the  difference 
between  the  rebate  that  would  be  required 
for  prepayment  in  full  as  of  the  scheduled 
due  date  of  the  deferred  installment  and  the 
rebate       which       would       be       required       for 
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prepayment   in   full   as   of  one  month   prior  to 
said  date. 

The  Department  was  asked  the  specific  statutory  authority  for 
this  rule  involving  deferment  charges.  The  Department 
conceded  that,  unlike  the  Consumer  Finance  Act  (III.  Rev. 
Stat.,  ch.  17,  par.  5601  et  seq. ) ,  the  Consumer  Installment 
Loan  Act  makes  no  mention  of  deferment  charges.  It  would, 
therefore,  appear  that  attempt  to  authorize  deferment  charges 
and  regulate  the  imposition  of  these  charges  exceeds  the 
Department's  statutory  authority. 

The  failure  to  include  a  specific  provision  in  the  Consumer 
Installment  Loan  Act  which  would  authorize  regulation  of 
deferment  may  have  been  an  oversight,  in  view  of  the 
inclusion  of  specific  regulatory  authority  in  the  companion  law, 
the       Consumer       Finance       Act.  It       does       seem       somewhat 

incongruous  to  allow  regulatory  jurisdiction  in  one  case,  and 
not  the  other. 

The  Joint  Committee  therefore  recommends  that  the  Department 
of  Financial  Institutions  consider  seeking  legislation  amending 
the  Consumer  Installment  Loan  Act  to  grant  the  Department 
specific  authority  to  authorize  deferment  charges. 


Seek   Legislation  Amending  the  Consumer   Installment  Loan  Act 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,   19U3 

Specific   Recommendation: 

Section  110.230(q)  (former  Section  23(q))  of  the  Department  of 
Financial  Institutions'  "Rules  and  Regulations  Governing  the 
Execution  and  Enforcement  of  the  Illinois  Consumer  Installment 
Loan  Act  states: 

All  licenses  not  implemented  by  use  within  a 
period  of  6  months  after  issue  shall  be 
forfeit  unless  failure  is  proven  to  be  for 
reasonable  cause.  A  new  application  and 
payment  of  all  applicable  fees  is  required 
after  such  forfeiture. 

Section  4  of  the  Act  states  in  relevant  part  that  "the  license 
shall  remain  in  effect  until  it  is  surrendered  by  the  licensee  or 
revoked  by  the  Department  as  hereinafter  provided."  Section 
9  of  the  Act  requires  that  for  revocation  of  a  license  the 
Department  must  provide  notice  to  the  licensee  and  hold  a 
hearing  prior  to  revocation.  In  addition,  the  section  details 
the   causes   for   which   a    license   may    be    revoked.      Conspicuous 
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in  its  absence  from  this  provision  is  not  using  a  license  within 
6  months  of  issuance. 

As  examination  of  the  Consumer  Installment  Loan  Act  makes  it 
evident  that  Section  110.230(q)  (former  Section  23(q))  of  the 
rules  is  an  impermissible  attempt  to  circumvent  the  statutorily 
mandated  bases  for  revocation  of  a  license. 

It  may  be,  however,  that  based  upon  the  Department's  mandate 
to  regulate  the  Consumer  Installment  Loan  industry  that  it  may 
be  desirable  to  authorize  the  Department  to  cancel  licenses  for 
lack  of  use.  If  after  study,  it  is  felt  that  such  authority  is 
desirable,  then  the  Department  of  Financial  Institutions  should 
seek  legislation  specifically  authorizing  this  power.  Therefore, 
the  Joint  Committee  further  recommends  that  the  Department  of 
Financial  Institutions  consider  seeking  legislation  amending  the 
Consumer  Installment  Loan  Act  to  specifically  grant  the 
Department  this  authority. 


Consolidate  the  Three  Sets  of  Rules  on   Currency   Exchanges 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific  Recommendation: 

Presently,  the  Department  of  Financial  Institutions  has  three 
sets  of  rules  used  in  the  administration  and  enforcement  of  the 
Community  Currency  Exchange  Act,  (III.  Rev.  Stat.,  1981,  ch. 
17,  par.  4802  et  seq. ) .  They  are  "Currency  Exchange  Act 
(38  III.  Adm.  Code  120),"  "Rules  of  Practice  and  Procedure  of 
the  Department  of  Financial  Institutions  to  be  Followed  in  the 
Formulation  and  Issuance  of  Schedules  of  Maximum  Rates  for 
Check  Cashing  and  Ambulatory  Currency  Exchanges,"  and 
"Schedules  of  Maximum  Rates  to  be  Charged  for  Check  Cashing 
and  Writing  Money  Orders  by  Community  and  Ambulatory 
Currency  Exchanges   (38   III.   Adm.    Code  130)." 

The  "Currency  Exchange  Act"  contains  provisions  generally 
governing  the  issuance  and  sale  of  money  orders  and  checks. 
However,  the  manner  in  which  the  allowable  charges  for  check 
cashing  and  the  money  orders  are  determined  is  governed  by  a 
separate  set  of  regulations  and,  the  actual  schedules  of 
maximum  rates  are  set  forth  in  yet  another  set  of  regulations. 
As  a  result,  members  of  the  affected  public  are  forced  to  refer 
to  three  separate  sets  of  regulations  in  order  to  assimilate  all 
necessary  information  about  check  cashing  and  money  orders. 

The  problems  involving  the  necessity  of  references  to  three 
separate  sets  of  rules  are  typified  by  the  last  sentence  of 
Section      130.50(e)       (former      Rule      5.05)      of      the      rules      on 
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"Schedules  of  Maximum  Rates  to  be  Charged  for  Check  Cashing 
and  Writing  Money  Orders  by  Community  and  Ambulatory 
Currency  Exchanges"  which  states  that,  "[n]othing  in  this 
Rule  shall  be  construed  to  modify,  amend,  or  abrogate  any 
other  rule  or  regulation  of  the  Department  of  Financial 
Institutions  relating  to  the  issuance  of  money  orders."  The 
Department  explained  that  this  language  was  placed  in  Section 
130.50(e)  (.former  Rule  5.05)  in  order  to  state  specifically  that 
all  references  to  money  orders  in  the  various  sets  of  rules  are 
to  be  interpreted  consistently  and   not  as  conflicting. 

It  is  evident  that  by  consolidating  these  three  sets  of  rules  all 
information  relating  to  issuance  of  checks  and  money  orders 
and  charges  would  then  be  found  in  one  place,  thus  obviating 
the  need  for  the  type  of  explanatory  language  found  in  the 
above-quoted   rule. 

Therefore,  the  Joint  Committee  recommends  that  the 
Department  of  Financial  Institutions  consolidate  its  three  sets 
of  Rules  on  Currency  Exchanges  into  one  set  of  Rules  on 
Currency  Exchanges. 


Examine  its   Fee  Structure  Relative  to  Currency  Exchange   Licensing 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific  Recommendation: 

Under  the  "Community  Currency  Exchanges  Act"  (III.  Rev. 
Stat.  1981,  ch.  17,  par.  4801  et  seq. ) ,  the  Illinois  Department 
of  Financial  Institutions  is  charged  with  licensing  and 
regulating  currency  exchanges.  Section  4  provides  in 
pertinent  part  that: 

Such  application  shall  be  accompanied  by  a 
fee  of  $100  which  shall  be  the  cost  of 
investigating  the  applicant.  When  the 
application  for  a  community  currency 
exchange  license  has  been  approved  by  the 
Director  and  the  applicant  so  advised,  an 
additional  sum  of  $100  as  an  annual  license 
fee  for  a  period  terminating  on  the  last  day 
of  the  current  calendar  year  shall  be  paid  to 
the  Director  by  the  applicant;  provided,  that 
the  license  fee  for  an  applicant  applying  for 
such  a  license  after  July  1st  of  any  year 
shall   be  $50  for  the  balance  at  such  year. 

When  the.  license  for  an  ambulatory  currency 
exchange    license    has    been    approved    by    the 
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Director,  and  such  applicant  so  advised, 
such  applicant  shall  pay  an  annual  license 
fee  of  $25  for  each  and  every  location  to  be 
served  by  such  applicant;  provided  that 
such  license  fee  for  an  approved  applicant 
applying  for  such  a  license  after  July  1st  of 
any  year  shall  be  $12  for  the  balance  of 
such  year  for  each  and  every  location  to  be 
served  by  such  applicant. 

In  response  to  Joint  Committee  questions,  the  Department 
stated  that  revenues  generated  through  the  administration  of 
the  Act  were  $194,019  for  fiscal  year  1981.  The  costs  of 
administering  the  Act  for  fiscal  year  1981    were  $386,815. 

During  this  fiscal  year,  revenues  generated  through  fees 
amounted  only  to  approximately  50%  of  the  costs  of 
administration.  It  may  be  fiscally  more  responsible  for  the 
licensees  to  bear  a  larger  share  of  the  administration  costs  for 
this  program.  The  statute  indicates  that  the  original  fee  of 
$100  is  assessed  for  the  cost  of  investigating  the  applicant. 
Section  4  of  the  Act  has  not  been  amended  since  1969.  Thus, 
it  may  be  appropriate  to  adjust  this  amount  to  more  accurately 
reflect  the  current  cost  of  such  an  investigation.  In  addition, 
the  other  fees  could  be  reviewed   in  tears  of  cost  of  regulation. 

The  Joint  Committee  recommends  that  the  Department  of 
Financial  Institutions  review  this  fee  structure  to  determine 
whether  rates  should  be  raised  and,  if  so,  to  develop  and 
introduce  legislation  to  implement  such  increases. 


Seek   Legislation  Amending  the  Currency   Exchange  Act 

Basis      of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee   Recommendation:      August  17,    1983 

Specific  Recommendation: 

Section  120.220   (former  Regulation  22)    states: 

It  any  stockholder,  director,  officer,  owner, 
or  partner  of  a  community  or  Ambulatory 
Currency  Exchange  is  convicted  of  a  crime 
under  any  law  where  the  crime  was  punish- 
able by  imprisonment  in  excess  of  one  year 
under  which  he  was  convicted,  the  Director 
may  order  that  he  divest  himself  of  any 
interest  that  he  may  hold  in  any  entity 
licensed  by  the  Department.  (emphasis 
added) 
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Section   120.250   (former  Regulation  25)    states  in   relevant  part: 

No  sale,  transfer,  or  assignment  of  capital 
stock  ot  a  corporate  licensee  shall  be  made 
without  first  obtaining  the  consent  and 
approval  of  the  Director. 

Section  120.220  (former  Regulation  22)  addresses  the  conduct 
of  a  stockholder  while  Section  120.250  (former  Regulation  25) 
purports  to  grant  to  the  Department  the  power  to  evaluate  the 
qualifications  of  potential  stockholders.  Authority  for  this 
regulation  of  stockholders  is  not  found  in  the  Act.  The  Act 
consistently  speaks  in  terms  of  officers  and  directors  of 
corporations,   not  of  stockholders. 

Section  4  of  the  Act  details  the  information  to  be  provided  by 
license  applicants.  Section  120.250  (former  Regulation  25) 
parallels  this  provision  of  the  Act.  Subsection  (d)(4)  of 
Section  4  states  in  pertinent  part:  "If  the  applicant  is  a 
corporation  the  said  information  shall  be  required  of  each 
officer  and  director  thereof."  No  mention  of  the  stockholder  is 
made  in  this  section,      (emphasis  added) 

Section  10  of  the  Act  involves  qualifications  of  applicants  for 
licenses    and    speaks    of    "The    Applicant,    and    its    officers    and 

directors,      if     a      corporation "        Section      120.220      (former 

Regulation  22)  which  also  involves  qualifications  of  the 
licensees  again  is  written  in  terms  of  stockholders  of  a 
corporation  rather  than  officers  and  directors  as  found  in  the 
Act. 

The  Department  cited  Section  15(c)  of  the  Act  as  the  statutory 
authority  for  the  divestiture  which  may  be  required  under 
Section  120.220  (former  Regulation  22).  Section  15(c) 
authorizes  the  Director  to  revoke  a  license  upon  a  finding 
that: 

Any  fact  or  condition  exists  which  if  it  had 
existed  at  the  time  of  the  original  application 
for  such  license,  would  have  warranted  the 
Director  in  refusing  the  issuance  of  the 
license. 

This  provision  is  inadequate  statutory  authority  for  Section 
120.220  (former  Regulation  22).  As  noted  above.  Section  4  of 
the  Act  addresses  information  to  be  provided  by  applicants  and 
Section  10  addresses  qualifications  of  applicants.  Since  neither 
section  speaks  of  stockholders  and  Section  15(c)  allows  for 
revocation  based  upon  conditions  that  would  have  resulted  in 
an  original  denial  of  an  application;  it  would  appear  to  be  an 
unwarranted  expansion  of  the  authority  of  the  Department  to 
provide  by  rule  for  an  evaluation  of  the  conduct  of 
stockholders  when  the  Act  clearly  does  not  purport  to  regulate 
that  area. 
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For  the  same  reason  Section  120.250  (former  Regulation  25) 
appears  to  be  an  unwarranted  expansion  of  the  Department's 
powers.  The  Department  relies  on  Section  10  of  the  Act  as 
the  statutory  authority  for  this  regulation. 

However,  as  pointed  out  previously  Section  10  of  Act  does  not 
mention  stockholders,  rather  it  speaks  in  terms  of  the  officers 
and  directors  of  corporation. 

The      Department      has,      however,      stated  convincing      policy 

reasons,    in    terms   of    its   administration    of  the    Act,    why    such 

information  is  necessary.  Such  policy  reasons  should  be 
considered  by  the  General  Assembly. 

The  Joint  Committee  therefore  recommends  that  the  Department 
seek  legislation  to  authorize  it  to  regulate  the  subject  of 
ownership  of  Currency  Exchanges. 


Examine  its  Fee  Structure  Relative  to  "The   Illinois  Credit  Union  Act" 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific  Recommendation: 

Under  "The  Illinois  Credit  Union  Act"  (III.  Rev.  Stat.,  1981, 
ch.  17,  par.  4401  et  seq . ) ,  the  Office  of  the  Department  of 
Financial  Institutions  is  charged  with  the  licensing  and 
regulation  of  State  chartered  credit  unions.  Section  12  of  the 
Act  sets  examination  fees  based  upon  assets  of  credit  unions 
that  range  from  $25  for  those  credit  unions  with  assets  of 
$25,000  or  less  to  $2743.75  for  credit  union  of  assets  of 
$5,000,000. 

The  statute  provides  an  alternative  to  this  fee  based  upon  per 
diem  examination  fees  and  states  as  follows: 

In  lieu  of  the  above  fee,  the  Department 
shall  assess  to  the  examined  credit  union  a 
per  diem  examination  fee  including  such  part 
of  the  overhead  cost  as  the  Director 
determines  is  attributable  to  the  examination, 
if  the  per  diem  examination  fee  is  less  than 
the  fee  would  be  based  upon  the  above 
rates.  In  no  event  shall  the  fee  be  less 
than  $35.  No  examination  fee  shall  be 
collected  from  a  credit  union  until  it  has 
been  in  operation  for  one  year. 

In  addition,  each  year  credit  unions  are  assessed  a  supervision 
fee    based    upon    total    assets    which    ranges    from    $25    for   credit 
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unions  with  total  assets  of  less  than  $25,000  to  $1,500  plus 
$150  for  each  additional  $10,000,000  in  assets  for  those  credit 
unions  with  assets  greater  than   $10,000,000. 

In  response  to  Joint  Committee  questions,  the  Department 
stated  that  revenues  generated  through  the  administration  of 
the  Act  were  $704,422  in  fiscal  year  1981.  The  costs  of 
administering   the  Act  for  fiscal  year  1981    were  $807,063. 

During  the  fiscal  year,  revenues  generated  through  fees 
amounted  to  approximately  87.3%  of  the  costs  ot  administration. 
It  may  be  fiscally  more  responsible  for  the  licensees  to  bear  a 
larger  share  of  the  administrative  costs  for  this  program. 
Thus,  it  may  be  appropriate  to  adjust  this  amount  to  more 
accurately  reflect  the  current  cost  of  the  administration  of  the 
Act. 

The  Joint  Committee  recommends  that  the  Department  of 
Financial  Institutions  review  this  fee  structure  to  determine 
whether  rates  should  be  raised  and,  if  so,  to  develop  and 
introduce  legislation  to  implement  such  increases. 

Seek  Legislation  to  Authorize  the  Director  to  Appoint  Hearing  Officers 
Relative  to  the  "Rules  and  Regulations  Governing  the  Execution  and 
Enforcement  57  the  Illinois  Uniform  Disposition  of  Unclaimed  Property 
ftcF 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

Rule  4  of  the  Department  of  Financial  Institutions'  "Rules  and 
Regulations  Governing  the  Execution  and  Enforcement  of  the 
Illinois  Uniform  Disposition  of  Unclaimed  Property  Act  and 
Related  Statutes"  states  in  relevant  part:  "...  any  qualified 
person  designated  in  writing  by  the  Director  may  hold  a 
hearing  concerning  the  claim  of  any  person  claiming  an  interest 
in  any   property  delivered  to  the  State  under  this  Act." 

Section  20  ot  the  Act  is  entitled  "Determination  of  Claims." 
The  section  states,  "The  Director  shall  consider  any  claim  filed 
under  this  Act  and  may,  in  his  discretion,  hold  a  hearing  and 
receive  evidence  concerning  it."  (emphasis  added).  Section 
20(a)   also  states: 

The  Director  shall  prepare  a  finding  and  a 
decision  in  writing  on  each  hearing,  stating 
the  substance  of  any  evidence  heard  by  him, 
his  findings  of  fact  in  respect  thereto,  and 
the  reasons  for  his  decision.  (emphasis 
added) 
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Section  20  of  the  Act  has  no  language  authorizing  the 
appointment  of  a  hearing  officer.  One  need  only  look  to  the 
emphasized  portion  of  Section  20  noted  above  in  order  to  see 
that  the  plain  language  of  the  provision  makes  it  evident  that 
it  was  contemplated  that  the  Director  would  preside  at 
hearings. 

The  Department  was  asked  to  cite  the  authority  by  which  it 
allows  the  appointment  of  hearing  officers.  The  Department 
cited  Section  26  of  the  Act.  Section  26  states:  "The  Director 
is  hereby  authorized  to  make  necessary  rules  and  regulations 
to  carry  out  the  provisions  of  this  Act."  This  language, 
however,  is  not  sufficient  authority  for  the  Director  to  appoint 
a  hearing  officer. 

The  Director's  argument  that  he  be  allowed  to  appoint  hearing 
officers  in  the  interest  of  administrative  efficiency  has  merit 
although  at  present  it  appears  to  be  an  expansion  of  the 
Director's  statutory  authority.  The  Joint  Committee  further 
recommends  that  the  Department  seek  authorizing   legislation. 

DEPARTMENT   OF    INSURANCE 

Cease  the  Practice  of  Issuing    Interpretive  Bulletins 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of   Insurance 

Joint  Committee   Recommendation:      August  17,    1983 

Specific   Recommendation: 

In  September,  1969,  the  Department  of  Insurance  instituted 
publication  of  "Illinois  Insurance,"  a  periodical  designed  to 
keep  interested  parties  informed  as  to  activities  of  the 
Department  in  particular  and  the  national  trends  in  insurance 
regulations  in  general.  The  Department  has  continued 
publication  to  the  present  on  a  bimonthly  basis.  While  for  the 
most  part  consisting  of  articles  of  interest  to  the  insurance 
industry,  schedules  of  hearings,  and  reports  of  Departmental 
action  in  hearings,  the  publication  has  occasionally  been  the 
medium  for  "unofficial"  rulemaking.  This  rulemaking  usually 
takes  the  form  of  Departmental  positions  on  certain  statutes  or 
clarifications  involving  the  formally  promulgated  rules  of  the 
Department. 

Before  the  enactment  of  the  Illinois  Administrative  Procedure 
Act,  the  Department  engaged  in  the  commendable  practice  of 
publishing  proposed  rules  in  "Illinois  Insurance"  and 
announcing  the  times  and  dates  for  public  hearings  on  those 
rules.  This  practice  also  applied  to  amendments  to  rules. 
This  policy  was  designed  to  give  notice  to  the  public  and  the 
industry    of    proposed    changes    in    the    regulations    of    insurance 
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in  Illinois.  With  the  enactment  of  the  IAPA,  the  Department 
announced  that  all  future  rulemaking  would  be  published  in  the 
"Illinois  Register,"  as  required  by  the  IAPA.  The  Department 
has  adhered  to  this  required  policy  for  the  most  part,  but  still 
uses  "Illinois  Insurance"  to  set  what,  from  a  reading  of 
"Illinois  Insurance,"  appears  to  be  official  Departmental  policy. 
The  review  of  all  issues  of  "Illinois  Insurance"  indicated  38 
examples  in  which  the  Department  announced  a  policy  which 
appeared  to  be  generally  applicable  to  all  insurance  companies 
or  to  all  companies  writing  a  particular  line  of  insurance. 

The  Department  of  Insurance  has  also  adopted  for  the  use  of 
its  financial  examiners  a  publication  of  the  National  Association 
of  Insurance  Commissioners  (NAIC)  entitled  Examiners 
Handbook.  The  Examiners  Handbook  is  composed  of  the 
FinancialT  Condition  Examiners  Handbook  and  the  NAIC  Model 
Market  Conduct  Examination   Handbook. 

The  Financial  Condition  Examiners  Handbook  (Financial)  has  as 
its  stated  purpose  to  assist  state  insurance  departments  in 
establishing  and  operating  an  effective  examination  system. 
Financial  provides  a  reference  for  commissioners  and  examiners 
and  is  intended  to  convey  an  overview  of  the  entire 
examination  process. 

While  the  purpose  of  the  handbook  is  to  provide  guidance  to 
the  authorities  responsible  for  the  examination  of  insurance 
companies,  it  contains  apparent  implicit  rulemaking  in  certain 
sections.  A  number  of  its  parts  give  the  examiner  specific 
items  on  which  to  focus  attention.  The  effect  of  an 
examination  can  be  action  against  the  insurance  company.  Any 
agency  statement  of  general  applicability  implementing  a  policy 
is  a  rule  within  the  definition  in  Section  3.09  of  the  Illinois 
Administrative  Procedure  Act. 

During  the  course  of  the  Joint  Committee's  review,  the 
handbook  has  been  examined.  In  addition,  during  the  course 
of  this  review,  two  incidents  of  the  Department's  apparent  use 
of  interpretive  bulletins  to  set  policy  were  discovered.  The 
first  instance  was  that  concerning  the  enforcement  of  Part  952. 
The  Department  has  also  issued  two  interpretive  bulletins  to 
elaborate  on  the  standards  postulated  by  Part  6101  (former 
Rule  55.01).  This  rule  was  promulgated  pursuant  to  the 
"Health  Maintenance  Organization  Act,"  111.  Rev.  Stat.  1981, 
ch.  11H,  par.  1401  et  seq. ,  and  it  sets  forth  procedures  to 
be  followed  by  health  maintenance  organizations.  The  two 
bulletins  list  additional  requirements  which  health  maintenance 
organizations  must  meet  in  their  relations  with  their  insureds. 

The  above  examples  were  the  only  ones  to  which  the 
Committee's  attention  was  directed  by  the  Department's  answers 
to  specific  questions  on  enforcement,  and  Department 
representatives  were  not  aware  of  any  additional  bulletins, 
although  they   could   not  be  certain  that  other  bulletins  had  not 
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been  issued.  These  bulletins  appear  to  set  requirements  with 
which  companies  and  agents  must  comply;  by  doing  so,  they 
become  rules.  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act  defines  "rule"  as  "each  agency  statement  of 
general  applicability  that  implements,  applies,  interprets,  or 
prescribes  law  or  policy.    ..."      (Emphasis  added.) 

While  the  Department  has  agreed  to  file  the  bulletins  relating 
to  Parts  952  and  6101  (former  Rules  9^.02  and  55.01)  as  rules 
in  compliance  with  Section  5.01  of  the  Illinois  Administrative 
Procedure  Act,  the  Department  should  refrain  from  future  use 
of  such  short-cut  rulemaking. 

Therefore,  the  Joint  Committee  recommends  that  the 
Department  of  Insurance  cease  the  practice  of  issuing 
interpretive  bulletins  to  set  policy  and  utilize  the  procedures 
of  the  Illinois  Administrative  Procedure  Act  in  all  future 
statements  of  policy. 

Seek    Legislation    to    Eliminate   Apparent   Conflict   Between    Sections   43    and 
56  of  the   Illinois   Insurance  Code 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Recommendation:      August  17,   1983 

Specific   Recommendation: 

Section  43  of  the  Illinois  Insurance  Code  deals  with  the 
minimum  surplus  required  to  be  maintained  by  the  various 
types  of  domestic  mutual  insurance  companies.  Dollar  amounts 
are  listed  in  the  section  representing  the  surplus  required  to 
be  held  before  a  company  can  transact  business  in  the  State  of 
Illinois.  Failure  to  maintain  the  minimum  surplus  at  the  level 
mandated  by  Section  43  of  the  Code  may  result  in  proceedings 
against  the  company. 

Section  56  of  the  Insurance  Code  provides  that  the  guaranty 
fund  of  a  domestic  mutual  company  may  be  repaid  "out  of  the 
surplus  of  such  company  in  excess  of  the  original  surplus 
required  of  such  company  by  section  43."    (emphasis  added) 

Section  43  of  the  Code  has  been  amended  a  number  of  times 
since  its  original  adoption  in  1937,  with  the  most  recent 
amendment  occurring  in  1977.  The  minimum  surplus  required 
to  be  maintained  has  been  increased  by  the  amendments. 
Section  56  of  the  Code  has  not  been  amended  since  its  adoption 
in  1937.  The  original  surplus  to  which  Section  5b  refers  may 
well  have  been  rendered  obsolete  by  subsequent  amendments  to 
Section   43. 
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The  Department  of  Insurance  has  promulgated  Rule  3.01  on 
guaranty  fund  accumulation.  Section  7  of  the  rule  deals  with 
the  retirement  of  the  guaranty  fund  and   reads  in  part: 

No  payment  may  be  made  by  a  company 
unless  the  company's  surplus  as  regards 
policyholders  is  reasonable  in  relation  to  the 
company's         outstanding  liabilities         and 

adequate  to  its  financial  needs  or  when  such 
payment  reduces  the  company's  surplus  to 
less  than  that  currently  required  under 
Section  43  of  the   Illinois   Insurance  Code. 

The  rule  complies  with  Section  43  of  the  Insurance  Code. 
Compliance  with  Section  56  of  the  Code,  however,  could  put  a 
company  into  conflict  with  the  rule  and  Section  43,  should  the 
original  surplus  under  Section  43  be  less  than  the  current 
minimum  required  surplus.  The  rule,  although  implementing 
Section  56,  has  been  drafted  in  light  of  the  amendments  to 
Section   43. 

Due  to  the  potential  conflict  between  statutory  requirements, 
the  Joint  Committee  recommends  that  the  Department  of 
Insurance  seek  legislation  to  eliminate  the  apparent  conflict 
between  Sections  43  and  56  of  the  Illinois  Insurance  Code 
concerning  surplus  requirements  for  domestic  mutual 
companies. 


Seek     Legislation    Amending     "An    Act     relating     to     local     mutual     district, 
county  and  township  insurance  companies" 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

Section  5301.50  of  the  Rules  of  the  Department  of  Insurance 
requires  that  surety  bonds  be  maintained  for  all  employees  and 
officers  in  an  amount  based  upon  the  admitted  assets  of  the 
company.  The  rule  sets  out  a  schedule  for  the  required 
amounts  of  the  bonds,   which  range  up  to  $5,000,000. 

Section  6  of  "An  Act  relating  to  local  mutual  district,  county 
and  township  insurance  companies,"  III.  Rev.  Stat.  1981,  ch. 
73,   par.    204.1    et  seq.    states   in  full: 

The  treasurer  and  secretary  shall  give  bond 
to  the  company  for  the  faithful  performance 
of  their  duties,  in  such  amounts  as  shall  be 
prescribed   by   the   Board  of  Directors,    but  in 
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no     case      less     than     one     thousand     dollars 
($1,000). 

The  statute  requires  the  Board  of  Directors  to  set  the  amount 
of  the  bond.  Part  5301  is  in  direct  contradiction  with  the 
statute,  since  the  rule  purports  to  govern  that  which  is  within 
the  authority  of  the  Board  of  Directors. 

The  rule  also  requires  all  employees  and  officers  of  the 
company  to  be  bonded.  This,  too,  is  in  direct  contradiction  of 
the  statute.  Under  the  rules  of  statutory  construction,  the 
inclusion  of  one  term  works  to  the  exclusion  of  terms  not 
listed.  The  specific  listing  of  two  officers  from  whom  bonds 
are  required  (the  Treasurer  and  Secretary)  would  prevent  the 
requirement  of  bonds  from  any  other  officers  or  employees. 

It  is  the  position  of  the  Department  that  because  the  statute 
has  not  been  amended  since  1936,  the  action  is  necessary 
because  the  companies  regulated  did  not  have  the  assets  then 
that  they  now  have.  Property  values  were  not  as  high  as 
they  are  today,  and  crime,  such  as  embezzlement,  was  not  as 
common       then.  The       Department       has       scheduled       bond 

requirements  based  on  assets  to  insure  that  the  company  will 
have  a  bond  to  recoup  assets  and  pay  claimants. 

The  Department's  position  appears  to  be  well-taken,  even 
though  it  is  obviously  in  contradiction  of  the  statutory 
provision.  In  such  an  instance,  the  Department  must  realize 
that  it  cannot  choose  to  ignore  the  statutory  provision  simply 
because  it  has  determined  that  its  policy  is  preferable  to  that 
embodied  in  the  law.  In  such  a  case,  it  is  incumbent  on  the 
Department  to  seek  legislation,  so  that  a  final  policy 
determination  can  be  made  through  the  constitutional 
processes.  Accordingly,  the  Joint  Committee  recommends  that 
the  Department  introduce  such  legislation. 


Guideline      for      Determining      "Usual,"      "Customary,"      or      "Reasonable" 
Charges 

Basis       of       Review:         Five       Year/  Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

In  the  May-June,  1974,  issue  of  "Illinois  Insurance,"  the 
Department  noted  that  there  were  wide  deviations  in  the 
method  of  determining  what  is  a  "usual,"  "customary,"  or 
"reasonable"  charge,  as  used  in  accident  and  health  insurance 
plans.  The  Department  discovered  that  some  insurers  had 
determined  standards  for  the  administration  of  accident  and 
health    claims    based    on    information    far    outdated    or    inaccurate 
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for  the  locality  of  the  provider  or  had  used  arbitrary 
judgments.  The  Department  published  the  following  guideline, 
effective  August  1,  1974,  which  was  to  be  followed  by  accident 
and  health  carriers: 

When,  in  the  administration  of  claims  under 
any  accident  and  health  policy  as  to  which 
benefits  in  the  area  or  locality  of  the 
provider  for  his  services  are  based  on 
"usual,"  "customary,"  or  "reasonable" 
charge,  the  insurer  shall  maintain  such 
records  or  follow  procedures  as  are 
reasonably  necessary  to  determine  what,  in 
fact,  are  the  "usual,"  "customary,"  or 
"reasonable"  charges  made  for  comparable 
services  in  such  area  or  locality. 

When  a  claim  for  benefits  under  any  accident 
and  health  insurance  policy  appears  to 
exceed  "usual,"  "customary"  or  "reasonable" 
charges  as  determined  by  the  company's 
records  or  procedures  and  if  the  insurer  (a) 
would  pay  a  lesser  amount  because  the 
charges  were  excessive  and  (b)  does  not 
have  information  clearly  indicating  why  the 
charge  is  in  excess,  then  documentation  of 
the  reason  for  denial  should  be  contained  in 
the  claim  records.  Such  documentation  shall 
contain  proof  that  the  insurer  questioned  the 
provider  as  to  whether  the  charge  may  be 
due  to  circumstances  not  revealed  in  the 
proofs  of  loss.  The  results  of  the  inquiry 
made  of  the  provider  will  be  contained  in  the 
claim  records. 

The  Department's  position  was  that  it  was  a  violation  of  Section 
154.3  of  the  Illinois  Insurance  Code  to  administer  the  terms  in 
a  manner  not  based  on  the  guideline.  Section  154.3,  repealed 
in  1977,  listed  acts  constituting  improper  claims  practice.  The 
substance  of  Section  154.3  is  now  contained  in  Section  154.6 
with  only  technical  changes.  No  further  actions  or 
announcements  were  found  which  abrogated  or  repealed  this 
policy. 

This  policy  appears  to  be  a  rule  within  the  scope  of  Section 
3.09  of  the  Illinois  Administrative  Procedure  Act  (IAPA).  The 
guideline  is  clearly  a  Departmental  statement  of  general 
application  that  prescribes  law  or  policy.  Therefore,  if  ihe 
policy  is  still  effective,  it  would  be  appropriate  to  promulgate 
it  as  a  rule  pursuant  to  Section  5.01  of  the  IAPA.  The  Joint 
Committee  so  recommends. 


Definition  of  "Documentation" 
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Basis       of       Review:         Five       Year/ Industry       and       Labor/Business 
Regulation:      Department  of   Insurance 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

The  Department  of  Insurance  requires  documentation  of  a 
number  of  decisions  by  insurance  companies.  In  the 
March-April,  1976,  issue  of  "Illinois  Insurance,"  the 
Department  noted  that  lack  of  documentation  was  a  recurring 
criticism  resulting  from  performance  examinations  of  property 
and  casualty  companies  and  life,  accident  and  health 
companies.  In  an  attempt  to  address  this  problem,  the 
Department  developed  the  following  definition: 

The  file  is  considered  documented  when  the 
Company  maintains  written  and  detailed 
instruments,  including  notes  on  oral 
communications,  sufficient  to  allow 

reconstruction  of  the  Company's  activities 
and  the  basis  for  the  decisions  leading  to 
the  same. 

The  Department  indicated  at  the  time  of  publication  that  it  was 
considering  incorporating  this  definition  in  the  official  Depart- 
mental Rules  and  Regulations  to  provide  all  companies  a  guide 
to  the  Department's  requirements  regarding  company  records. 
No  further  action  was  discovered  which  repealed  or  modified 
this  definition.  The  definition  is  clearly  a  rule  within  the 
scope  of  Section  3.09  of  the  Illinois  Administrative  Procedure 
Act  (IAPA).  The  definition  is  a  statement  of  general 
applicability  that  interprets  policy.  If  this  definition  of 
"documentation"  is  still  effective,  it  should  be  promulgated  as 
a  rule  pursuant  to  Section  5.01  of  the  IAPA.  The  Joint 
Committee  so  recommends. 


Policy     Concerning      Improper     Exclusions     and      Limitations     of     Accident 
Coverages 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

In  the  September-October,  1973,  and  September-October,  1976, 
issues  of  "Illinois  Insurance,"  the  Department  published  an 
article  entitled  "Improper  Exclusions  and  Limitations  of 
Accident  Coverages."  The  article  first  ran  in  1973  and  was 
republished  in  1976  with  additional  material.  The  Department 
adopted   the  following    position    regarding   exclusions,    limitations, 
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and  reductions  in  accidental  death  or  bodily  injury  coverage, 
whether  in  a  policy  or  in  a  rider  such  as  the  standard  double 
indemnity  rider  in  a  life  policy,  or  an  accidental  death  and 
dismemberment  rider: 

All  forms  of  accidental  coverage  should 
provide  a  stipulated  benefit,  without  any 
reduction,  due  to  purely  accidental  circum- 
stances and  this  benefit  should  not  be 
restricted  by  unreasonable  terminology  or 
exceptions  or  limitations  on  the  basic  defi- 
nition of  loss  due  to  an  accident. 

The  1973  article  considered  some  examples  of  accidental  death 
which  could  not  be  excluded  by  a  literal  interpretation  of 
policy  clauses  designed  to  avoid  liability  for  suicidal  deaths. 

The  1976  reprint  considered  other  exclusionary  language,  and 
the  Department  advised  that  such  language  should  not  be  more 
restrictive  than  the  following: 

Commission  of  a  felony 

Voluntary  participation  in  a   riot  or  civil 

disturbance 
External   bacterial   infection 

The  article  concluded  with  a  caveat  that  existing  language 
which  does  not  conform,  or  is  contrary  to,  the  policy  in  the 
article  must  be  modified  in  an  acceptable  manner. 


Interpretation  and   Implementation  of  Section   143c  of  the   Illinois   Insurance 
Code 

Basis       of       Review:         Five       Year/Industry       and       Labor/ Business 
Regulation:      Department  of   Insurance 

Joint  Committee  Recommendation:      August  17,    1983 

Specific  Recommendation: 

P.  A.  80-823  added  Section  143c  to  the  Code,  effective 
October  1,  1977.  The  section  requires  that  any  insurance 
policy  authorized  under  Class  1,  2,  or  3  of  Section  4  of  the 
Code  cannot  be  delivered  unless  accompanied  by  a  notice 
advising  the  insured  of  the  address  of  the  Illinois  Department 
of  Insurance,  Consumer  Services  Section  (formerly  Public 
Services  Division),  and  the  address  of  the  insurance  company's 
complaint  department. 

In  the  January-February,  1978,  issue  of  "Illinois  Insurance," 
the  Department  published  an  article  entitled 

"Legislation-Required  Consumer  Notices,"  in  which  the 
Department        established        the        basic        requirements        and 
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interpretations  of  the  intent  within  Section  143c  of  the  Code. 
The  article  listed  suggested  wording  and  minimum  information 
requirements  on  the  notice,  and  the  Department's  address. 
The  Department  also  required  that  the  company's  address 
should  be  that  of  the  office  issuing  the  policy  and  not  the 
address  of  the  company's  corporate  headquarters.  The 
Department  also  noted  that  although  the  law  requires  "written 
notice,"  the  Department  would  permit  some  flexibility  in  the 
manner  such  notice  is  given  provided  that  insurers  comply 
fully  with  the  intent  of  the  legislation.  Insurers  may,  for 
example,  use  a  mailer  accompanying  the  policy;  attach  the 
notice  as  a  sticker  on  the  policy  itself;  or  for  computer  issued 
policies,   incorporate  the  notice  in  their  computer  program. 

The  Department  defined  "insurance  policy  delivered"  as  new 
and  renewal  policies  for  purposes  of  Section  143c.  The 
Department  recommended  that  this  notice  not  be  attached  to 
the  policy  as  an  endorsement  as  this  would  require  the  filing 
of  the  endorsement,   and  this  is  not  the  intent  of  the  law. 


Prohibition    of    Insurers    Requiring    Polygraph    Examinations    Before    Paying 
a  Claim 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

In  the  September-October,  1978,  issue  of  "Illinois  Insurance," 
the  Department  set  out  its  policy  on  the  use  of  polygraph  tests 
by  insurance  companies.  The  article  noted  that  most  policy 
contracts  contain  a  condition  requiring  the  assistance  and 
cooperation  of  the  insured  in  the  event  of  a  loss  and 
settlement  of  the  claim.  No  policy  contract,  however,  may 
require  that  the  insured  submit  to  a  lie  detector  test  before 
payment  of  a  claim  can  be  made  by  the  company. 

The  Department  stated  that  its  position  was  that  while  a 
company  may  request  it,  no  company  shall  require  an  insured 
to  submit  to  a  lie  detector  test  as  a  basis  for  payment  of  a 
claim.  Any  deviation  from  this  position  would  be  considered 
an  improper  claims  practice. 

This  policy  pronouncement  appears  to  be  a  rule  within  the 
purview  of  Section  3.09  of  the  Illinois  Administrative  Procedure 
Act  (IAPA).  If  the  Department  still  considers  this  to  be 
effective  policy,  it  should  promulgate  it  as  a  rule  pursuant  to 
Section  5.01  of  the  IAPA.  The  Joint  Committee  so 
recommends. 
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Requirements  Regarding  the  Filing   by   Companies  of  Certain   Property  and 
Casualty  Rates 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee  Recommendation:      August  17,    1 983 

Specific  Recommendation: 

An  article  appeared  in  the  September-October,  1981,  issue  of 
"Illinois  Insurance"  which  established  Departmental  policy 
regarding  the  appropriate  filing  dates  for  rates.  In  the 
article,  the  Department  stated  that  the  Insurance  Code  and 
related  Department  Rules  and  Regulations,  which  it  did  not 
designate,  require  that  certain  rates  for  property  and  casualty 
insurance  be  filed  with  the  Department.  According  to  the 
Department,  a  typical  filing  designates  one  effective  date  for 
new  business  and  another  for  renewal  business.  Market 
conduct  examinations  done  by  the  Department  revealed  a 
discrepancy  between  the  Department's  and  industry's 
interpretation  of  the  effective  date  of  such  rate  changes. 
Some  companies  defined  the  effective  date  of  a  rate  change  as 
the  date  the  policy  is  processed  without  regard  to  the  date  the 
coverage       actually       becomes       effective.  The       Department 

maintained  .the  opposite  view. 

The  Department,  in  the  article,  explained  that  the  use  of 
process  date  rather  than  coverage  date  resulted  in  rates  being 
applied  inconsistently  to  individuals  or  risks  of  the  same  class 
or  of  essentially  the  same  hazard.  The  Department  further 
stated  that  it  would  not  accept  for  filing  or  use  in  the  State  of 
Illinois  any  rate  filing  which  proposes  to  use  an  effective  date 
other  than  the  actual  effective  date  of  coverage.  The 
Department  also  stated  that  violations  of  this  procedure  would 
be  cited  in  a  company's  examination  report  as  violations  of 
Section  429  of  the  Insurance  Code  and  subject  the  insurer  to 
the  appropriate  administrative  action. 

This  statement  of  generally  applicable  policy  is  a  rule  within 
the  scope  of  Section  3.09  of  the  Illinois  Administrative 
Procedure  Act  (IAPA).  The  Department  has  announced  a 
policy  with  which  all  companies  must  apparently  comply  under 
penalty  of  legal  action.  The  Department  did  not  designate  the 
rules    which    require    the    filings,    nor    did    it    list    the    statutes 
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requiring  the  filings.  These  are  all  appropriate  matters  for 
rulemaking  pursuant  to  Section  5.01  of  the  Illinois 
Administrative  Procedure  Act.  The  Joint  Committee  so 
recommends. 


Implementation  of  Section  408.2  of  the   Illinois   Insurance  Code 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Department  of  Insurance 

Joint  Committee   Recommendation:      August  17,   1983 

Specific   Recommendation: 

Section  408.2  of  the  Illinois  Insurance  Code  was  added  by  P. A. 
82-498  and  became  effective  September  16,  1981.  This  section 
provides  in  part: 

Any  public  record,  or  any  data  obtained  by 
the  Department  of  Insurance,  which  is 
subject  to  public  inspection  or  copying  and 
which  is  maintained  on  a  computer  proces- 
sible medium,  may  be  furnished  in  a 
computer  processed  or  computer  processible 
medium  upon  the  written  request  of  any 
applicant  and  the  payment  of  a  reasonable 
fee  established  by  the  Director  sufficient  to 
cover  the  total  cost  of  the  Department  for 
processing,  maintaining  and  generating  such 
computer  processible  records  or  data,  except 
to  the  extent  of  any  salaries  or  compensation 
of  Department  officers  or  employees. 

In  the  November-December,  1981,  issue  of  "Illinois  Insurance," 
the  Department  published  a  price  schedule  detailing  the  types 
of  data  available  and  the  cost.  The  Department  stated  that 
the  listing  would  be  periodically  updated  and  that  prices  would 
be  subject  to  change  without  notice.  In  the  March-April, 
1982,  issue  of  "Illinois  Insurance,"  the  Department  published  a 
new  list  with  increased  prices.  The  setting  of  fees  in  a 
situation  where  the  Director  is  given  authority  to  set 
reasonable  fees  is  properly  a  subject  of  rulemaking  by  the 
Department.  In  the  same  November-December  issue  in  which 
fees  were  first  set,  the  Department  noted  the  adoption  of  an 
emergency  rule  to  set  an  increased  fee  for  recovering 
reasonable  costs  of  examination.  This  was  authorized  by  P. A. 
82-108,  amending  Section  408  of  the  Code.  The  emergency 
rule,   25.01,    raised  the  fee  from  $125  to  $175. 

Section  4(c)  of  the  Illinois  Administrative  Procedure  Act 
(IAPA)  states  that  no  agency  rule  may  be  invoked  for  any 
purpose  until  it  has  been  made  available  for  public  inspection 
and  filed  with  the  Secretary  of  State  as   required   by  the   IAPA. 
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As  a  result,  the  fee  charged  by  the  Department  is  probably 
unenforceable. 

The  similarity  between  the  two  fee  setting  structures  is 
evident.  The  statute  authorizes  the  Director  to  use 
discretion,  within  limits,  to  set  fees  for  services  performed  by 
the  Department.  These  fees  are  prescriptions  of  policy  which 
are  appropriate  subjects  for  general  rulemaking  pursuant  to 
Section  5.01  of  the  Illinois  Administrative  Procedure  Act.  The 
Joint  Committee  recommends  that  the  Department  undertake 
appropriate  rulemaking. 

Constitutional  Officers 

OFFICE  OF  THE  ATTORNEY   GENERAL 

Modify  the  Illinois  Solicitation  Act 

Basis      of       Review:         Five      Year/ Industry      and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific  Recommendation: 

The  Illinois  Solicitation  Act  [III.  Rev.  Stat.,  ch.23.  Section 
4(d))    states: 

The  Attorney  General  shall  cancel  the  regis- 
tration of  any  organization  which  fails  to 
comply  with  subdivisions  (a),  (b)  or  (c)  of 
this  section  within  the  time  therein,  pre- 
scribed, or  fails  to  furnish  such  additional 
information  as  is  requested  by  the  Attorney 
General  within  the  required  time,  except  that 
the  time  period  may  be  extended  by  the 
Attorney  General  for  a  period  not  to  exceed 
3  months.  Notice  of  such  cancellation  shall 
be  mailed  to  the  registrant  at  least  15  days 
before  the  effective  date  thereof,  (emphasis 
added) 

Section  400.60(j)  (former  Rule  83)  of  the  Attorney  General's 
Rules  on  the   Illinois  Solicitation  Act  provides: 

The  registration  of  an  organization  js  subject 
to  cancellation  for  failure  to  file  a  timely  and 
complete  financial   report,    (emphasis  added) 

There  is  apparent  conflict  between  the  Act  and  the  Attorney 
General's  Section  400.60(j)  (former  Rule  83).  The  statute,  by 
virtue  of  the  phrase  "shall  cancel"  appears  to  make  its 
violators  subject  to  mandatory  cancellation  of  registration, 
while     Section     400.60(j)     (former     Rule     83)     by     virtue    of    the 
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phrase  "is  subject  to  cancellation"  would  make  this  cancellation 
discretionary. 

The  Attorney  General  explained  that  it  is  felt  that  each  case  of 
delinquent  reports  must  be  reviewed  to  determine  whether  it  is 
in  the  best  interest  of  the  public  to  cancel  the  charitable 
organization's  registration.  The  Attorney  General  pointed  out 
that  unforeseen  circumstances  may  make  it  impossible  for  a 
charity  to  file  its  report  on  time.  It  was  asserted  that  it 
would  be  manifestly  unfair  to  cancel  the  registration  of  a 
legitimate,  well  managed  charity  merely  because  an  arbitrary 
time  period  had  elapsed.  It  was  also  explained  that 
cancellation  could  turn  a  cooperative  organization  into  a 
recalcitrant  one  causing  an  enormous  expenditure  of  time, 
energy  and  resources  where  a  more  flexible  approach  would 
obtain  missing   financial   information. 

While  there  has  been  no  judicial  interpretation  of  the  meaning 
of  the  word  "shall"  in  connection  with  Section  4  of  the  Act, 
the  Attorney  General  has  consistently  interpreted  the  timing  of 
both  the  cancellation  of  registration  and  any  subsequent 
litigation  as  matters  within  the  discretionary  powers  of  his 
office.  The  Attorney  General  has,  however,  made  no  showing 
that  it  was  the  intent  of  the  drafters  to  make  this  word 
permissive  and   not  mandatory. 

The  word  in  its  context  is  unambiguously  mandatory.  The 
section  states  that  the  Attorney  General  shall  cancel  the 
registration,  if  the  organization  doesn't  comply  with  certain 
prescribed  information  requirements  or  do  certain  prescribed 
acts.  The  section  even  states  explicitly  that  should  more  time 
be  needed  to  obtain  this  information  or  do  these  acts,  then  the 
Attorney  General  may  extend  the  time  period  for  up  to  three 
months.  It  is  only  if  the  organization  (1)  does  not  request  an 
extension  of  time  or  (2)  has  received  an  extension  of  time  and 
still   has  not  complied,   that  the  registration   shall   be  revoked. 

In  a  similar  vein  Section  12  of  the  Illinois  Solicitation  Act 
states  as  follows: 

Registration  under  this  Act  shall  not  be 
deemed  to  constitute  an  endorsement  by  the 
State  of  Illinois  of  the  charitable  organi- 
zation, professional  fund  raiser,  or  profes- 
sional solicitor  so  registered.  It  shall  be 
unlawful  for  any  charitable  organization, 
professional  fund  raiser,  or  professional 
solicitor  to  represent,  directly  or  indirectly, 
for  the  purpose  of  solicitation  and  collection 
of  funds  for  charitable  purposes,  in  any 
form  or  manner  whatsoever  by  advertising  or 
otherwise,  that  it  has  registered  or  other- 
wise complied  with  the  provisions  of  this 
Act.      The    Attorney    General    shall    cancel    the 
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registration  of  any  organization,  professional 
fund  raiser,  or  professional  solicitor  which 
or  who  violates  the  provisions  of  this  sec- 
tion,   (emphasis  added) 

Section  400.100  (former  Rules  94  and  95)  of  the  Attorney 
General's   rules  on  the   Illinois  Solicitation  Act  state  as  follows: 

a)  Any  representation  by  a  charitable 
organization,  professional  fund  raiser, 
or  professional  solicitor  in  connection 
with  its  solicitation  that  it  is  registered 
or  has  otherwise  complied  with  the 
Illinois  Solicitation  Act  is  unlawful. 

b)  The  Attorney  General  may  immediately 
cancel  the  registration  of  any  person  or 
organization  violating  Rule  94. 
(emphasis  added) 

Both  the  statute  and  the  rules  prohibit  anyone  using  the  fact 
of  registration  with  the  State  of  Illinois  to  connote  approval  by 
the  State  of  that  person's  or  entity's  methods  and  operations. 
However,  there  is  one  major  difference  between  the  statute  and 
the  rules.  While  the  statute  states  that  the  Attorney  General 
shall  cancel  the  registration  of  anyone  violating  the  statutory 
provision,  the  rule  indicates  that  the  Attorney  General  may 
cancel  the  registration  of  anyone  violating  the  rule,  thus 
implying  discretion  on  the  part  of  the  Attorney  General  that  is 
not  warranted  by  the  statutory   language. 

Nonetheless,  the  Attorney  General's  position  regarding  the 
need  for  discretion  appears  sound.  Accordingly,  the  Joint 
Committee  recommends  that  the  Attorney  General  seek 
legislation  modifying  the  Illinois  Solicitation  Act  to  authorize 
this  discretionary  power. 

OFFICE  OF  THE  SECRETARY   OF  STATE 

Rules  Governing  Suspension  of  Bidders  and   Disclosure  by   Bidders 

Basis      of      Review:         Five      Year/Government      Management:        State 
Buildings  Construction  and  Maintenance 

Joint  Committee   Recommendation:      April   19,    1983 

Specific  Recommendation: 

Section  6(d)  of  the  Illinois  Purchasing  Act  (III.  Rev.  Stat. 
1981,   ch.    127,    par.    132.6(d))    provides  as  follows: 

The  rules  and  regulations  required  by 
Section    5    of    this    Act    ...    shall    provide    ... 
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(t)hat  any  bidder  may  be  suspended  for  not 
more  than  one  year  for  violation  of  the  rules 
and  regulations  of  any  State  agency  adopted 
in  pursuance  of  Section  5  of  this  Act  or  for 
failure  to  conform  to  specifications  or  terms 
of  delivery. 

Sectionl  of  the  Illinois  Purchasing  Act  (III.  Rev.  Stat.  1981, 
ch.    127,    par.    132.6-1)    provides: 

The  rules  and  regulations  promulgated  under 
Section  5  of  this  Act  shall  require  each 
person  who  submits  a  bid  in  relation  to  any 
purchase  in  excess  of  $1 ,500  under  this  Act 
to  disclose  in  his  application  to  be  placed  on 
a  bidder  list  the  name  of  each  individual 
having  a  beneficial  interest  of  more  than  1\% 
in  the  bidding  enterprise  and,  if  a 
corporation,  the  names  of  all  its  officers  and 
directors. 

The  "Procedures  for  Construction  Contracts  for  the  Office  of 
the  Secretary  of  State"  do  not  contain  rules  dealing  with 
suspension  of  bidders  and  disclosure  by  bidders,  as  required 
by  Section  6(d)  and  6-1.  The  Joint  Committee  accordingly 
recommends  to  the  Secretary  the  adoption  of  such   rules. 

Date  Agency   Response  Received:      August  22,    1983 

Nature  of  Agency   Response:      Agreed  to   Initiate  Rulemaking 


Repeal   Rules  2  through  6  of  the  "Procedures  for  Construction   Projects" 

Basis      of      Review:         Five      Year/Government      Management:        State 
Buildings  Construction  and  Maintenance 

Joint  Committee  Recommendation:      April   19,    1983 

Specific   Recommendation: 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.  1981,  ch.  127,  par.  1003.09)  defines  "rule"  as 
"each  agency  statement  of  general  applicability  that 
implements,  applies,  interprets,  or  prescribes  law  of  policy, 
but  does  not  include  .  .  .  statements  concerning  only  the 
internal  management  of  an  agency  and  not  affecting  private 
rights  or  procedures  available  to  persons  or  entities  outside 
the  agency."  Of  course,  if  an  agency  policy  is  not  a  rule, 
the  rulemaking  procedures  of  the  IAPA  do  not  apply,  and  the 
"rule"   does  not  have  to  be  filed  with  the  Secretary  of  State. 

Rules  2  through  6  state  policies  of  the  Secretary  of  State 
which     do     not     effect     private      rights     or     establish     general 
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procedures  applicable  to  persons  outside  the  Secretary's  office. 
For  example,  Rule  2  governs  the  adoption  by  the  Secretary  of 
"a  general  statement  outlining  the  scope  of  the  work";  Rule  3 
requires  the  Secretary's  approval  on  all  building  proposals; 
Rule  4  makes  the  Secretary's  Department  of  Physical  Services 
responsible  for  project  coordination;  Rule  5  requires  the 
Department  of  Physical  Services  to  provide  the  project 
architect  with  the  data  for  development  of  the  project  design; 
Rule  6  requires  the  Department  of  Physical  Services  to  prepare 
the  project  budget.  None  of  these  provisions  appear  to  be 
properly  classified  as  a  rule,  as  that  term  is  defined  in  the 
IAPA;  therefore,  the  Joint  Committee  recommends  to  the 
Secretary  of  State  that  he  repeal   Rules  2  through  6. 

Date  Agency   Response  Received:      August  22,    1983 

Nature  of  Agency   Response:      Agreed  to   Initiate  Rulemaking 

Miscellaneous  Agencies 

COMMISSIONER  OF   BANKS  AND   TRUSTS   COMPANIES 

Hearing   Procedures  Under  the   Rules  on   Electronic  Fund  Transfers 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific  Recommendation: 

Section  6.04(c)  of  the  Commissioner  of  Banks  and  Trust 
Companies  rules  on  Electronic  Fund  Transfers  states  that 
hearings  "and  matters  related  thereto  shall  comply  with 
Sections  10  through  15  of  the  Illinois  Administrative  Procedure 
Act."  The  Commissioner  was  asked  if  there  are  any  specific 
hearing  procedures  to  supplement  the  general  requirements  of 
Sections  10  through  15  of  the  Illinois  Administrative  Procedure 
Act.  The  Commissioner  responded  that  there  are  no  specific 
hearing   procedures. 

Section  4(a)  of  the  Illinois  Administrative  Procedure  Act  (see 
Appendix  A  pp.  458-482)  states  that,  "In  addition  to  other 
rule-making  requirements  imposed  by  law,  each  agency  shall: 
1.  Adopt  rules  of  practice  setting  forth  the  nature  and 
requirements  of  all  formal  hearings."  By  attempting  to  rely 
upon  Sections  10  through  15  of  the  Illinois  Administrative 
Procedure  Act,  it  appears  that  the  Commissioner  is  attempting 
to  circumvent  the  clear  mandate  of  Section  4(a)  of  the  Illinois 
Administrative  Procedure  Act. 

The  general  hearing  procedures  detailed  in  the  Administrative 
Procedure  Act  are  certain  minimal  standards  which  must  be 
used   by   administrative  agencies.      Since  they   apply   to   a   broad 
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group  of  agencies  with  diverse  functions  and  subject  matter 
regulated,  they  are  of  necessity  not  specific.  Each  agency 
will  have  particular  areas  of  concern  and  problems,  in  the 
context  of  hearings,  that  are  unique  to  that  particular  agency. 
Because  of  this,  it  was  envisioned  that  agencies  would 
promulgate  specific  hearing  procedures  tailored  to  the  unique 
needs  of  the  people  or  entities  regulated. 

It  is  only  necessary  to  look  at  the  provisions  of  the  Illinois 
Administrative  Procedure  Act  to  see  clearly  that  the  statutory 
provisions  are  envisioned  as  general  guidelines  and  not  specific 
hearing  rules.  For  example,  Section  10(a)  states  that  "...all 
parties  shall  be  afforded  an  opportunity  for  hearing  after 
reasonable  notice."  The  concept  of  what  constitute  "reasonable 
notice"  is  not  specified.  Of  course,  depending  upon  the 
agency  involved  and  the  subject  matter  of  the  hearing  the 
specific  time  period  would  vary.  This  would  be  an  appropriate 
subject  for  rulemaking. 

An  additional  example  from  Section  12(c)  of  the  Illinois 
Administrative  Procedure  Act  is  the  statement  "The  agency's 
experience,  technical  competence  and  specialized  knowledge 
may  be  utilized  in  the  evaluation  cf  the  evidence."  The 
evaluation  of  evidence  adduced  in  the  context  of  a  contested 
hearing  is  an  exercise  of  agency  discretion  under  the  Illinois 
Administrative  Procedure  Act.  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act  requires  that  "Each  rule  which 
implements  a  discretionary  power  to  be  exercised  by  an  agency 
shall  include  the  standards  by  which  the  agency  shall  exercise 
the  power."  Therefore,  it  would  appear  appropriate  for  the 
Commissioner  to  promulgate  rules  defining  the  standards  and 
criteria  to  be  used  by  the  trier  of  fact  in  the  context  of  a 
contested  hearing. 

Therefore,  the  Joint  Committee  recommends  that  the 
Commissioner  of  Banks  and  Trust  Companies  promulgate 
specific  hearing  procedures  to  supplement  the  general 
requirements  of  Sections  10  through  15  of  the  Illinois 
Administrative  Procedure  Act. 


Fee  Structure  Relative  to  Electronic   Fund  Transfers 

Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

As  noted  in  the  foregoing  objections,  there  are  problems 
relative  to  lack  of  statutory  authority  associated  with  some  of 
the  fees  imposed  pursuant  to  the  Electronic  Fund  Transfers 
Act  and   rules. 
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In  response  to  Joint  Committee  inquiries,  the  Commissioner  of 
Banks  and  Trust  Companies  advised  that  revenues  generated 
from  fees  charged  pursuant  to  the  Electronic  Fund 
Transmission  Facility  Act  and  associated  rules  and  regulations 
amounted  to  approximately  $5,000  for  fiscal  year  1981,  and  it 
was  estimated  that  roughly  $5,000  will  also  be  generated 
during  fiscal  year  1982.  The  Commissioner's  office  also 
advised  that  the  cost  of  administering  the  Act  and  rules  was 
approximately  $40,000  for  fiscal  year  1981,  with  a  similar  cost 
anticipated  for  fiscal  year  1982. 

During  these  two  fiscal  years,  revenues  generated  through 
fees  amounted  only  to  approximately  12£%  of  the  costs  of 
administration.  It  may  be  fiscally  more  responsible  for  those 
regulated  by  the  Act  and  rules  to  bear  a  larger  share  of  the 
administrative  costs  of  the  program.  However,  as  noted,  it  is 
first  necessary  to  resolve  the  problems  of  lack  of  statutory 
authority  and  vagueness  associated  with  some  of  the  fees 
imposed  pursuant  to  the  Act  and   rules. 

Therefore,  the  Joint  Committee  recommends  that  the 
Commissioner  examine  the  entire  fee  structure  for  the  Act  and 
rules  to  determine  whether  the  allowable  fees  should  be  raised 
to  offset  the  cost  of  operating  this  program. 


Collective    Study    of    the    Programs    and    Functions    Relative    to    Depository 
Institutions 

Basis       of       Review:         Five       Year/ Industry       and       Labor/  Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

During  the  course  of  the  review  of  the  various  rules  classified 
under  the  subarea  of  "Financial  Institutions,"  it  became 
evident  that  many  of  the  historic  differences  between  the  three 
major  types  of  financial  institutions — banks,  savings  and  loans, 
and  credit  unions — have  been  eroded  to  the  degree  that  major 
differences  in  the  services  provided  by  each  type  of  institution 
are  no  longer  quite  so  distinct  as  in  the  past. 

Much  of  the  impetus  for  modification  of  the  powers  of  these 
institutions  has  come  from  the  federal  level.  In  the  past  two 
years  there  have  been  two  congressional  enactments  that  have 
significantly  contributed  to  this  blurring  of  the  distinctions 
between  banks,  savings  and  loan  associations,  and  credit 
unions.  The  first  of  these  was  the  "Depository  Institutions 
Deregulation  Act  of  1980,"  Public  Law  96-221.  The  stated 
purpose  of  this  Act  was  to 
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facilitate  the  implementation  of  monetary 
policy,  to  provide  for  the  gradual  elimination 
of  all  limitations  on  the  rates  of  interest 
which  are  payable  on  deposits  and  accounts, 
and  to  authorize  interest-bearing  transaction 
accounts,    .... 

In  order  to  implement  these  purposes,  the  Act  made  a  number 
of  changes  in  the  traditional  differences  between  the  3  types 
of  financial  institutions.  One  of  these  changes  provides  for 
the  phasing  out,  over  a  period  of  time,  of  what  is  known  as 
"Regulation  Q."  Regulation  Q  was  enacted  to  fix  the  maximum 
amounts  of  interest  that  could  be  paid  on  deposits  by  financial 
institutions.  The  original  rationale  of  the  regulation,  which 
allowed  savings  and  loan  associations  to  pay  higher  interest 
rates  than  commercial  banks,  was  to  prevent  disintermediation 
from  savings  and  loan  associations  to  commercial  banks  to 
protect  the  financial  health  of  savings  and  loan  organizations 
and  the  amount  of  money  available  for  the  home  mortgage 
market.  However,  Regulation  Q  has  been  proven  ineffective, 
in  that  when  interest  rates  rose  above  the  ceiling  imposed  by 
this  regulation  depositors  took  their  money  out  of  the  savings 
and  loans  and  invested  it  in  money  market  funds.  Hence,  the 
disintermediation  occurred  despite,  or  maybe  because  of. 
Regulation  Q.  For  these  reasons.  Congress  mandated  a  phase 
out  of  this  interest  differential  between  savings  and  loan 
associations  and  commercial  banks. 

The  second  major  provision  of  the  Act  permits  insured 
depository  institutions — commercial  banks,  savings  and  loan 
associations,  and  credit  unions — to  offer  interest  bearing 
transaction  (or  checking)  accounts  to  individuals.  Prior  to 
this  change,  commercial  banks  were  forbidden  to  pay  interest 
on  demand  deposits. 

The  third  major  change  found  in  this  Act  expands  the  asset 
powers  of  federal  savings  and  loan  associations. 
Traditionally,  savings  and  loan  associations  were  depositories 
and  home  mortgage  lenders.  This  legislation  gave  federal 
savings  and  loan  associations  authorization  to  hold  10%  of  their 
assets  in  consumer  loans,  commercial  paper,  corporate  debt 
securities  and  banker  acceptances.  They  were  also  granted 
the  power  to  offer  trust  services  on  the  same  basis  as  national 
banks. 

The  second  federal  enactment  that  impacts  upon  the  distinction 
between  the  various  types  of  financial  institutions  is  the 
"Garn-St.  Germain  Depository  Institutions  Act  of  I982,"  Public 
Law  99-320.  The  Act  again  addresses  the  elimination  of 
interest  rate  differentials  first  addressed  in  the  "Depository 
Institutions  Deregulation  Act  of  I980."  Section  326.327  of  Title 
III  of  the  Act  eliminates  the  interest  rate  differential  by 
January   1  ,    1984. 
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The  Act  continues  to  expand  the  powers  of  federal  savings  and 
loan  associations  to  make  them  more  similar  to  the  powers 
possessed  by  commercial  banks.  Section  312  of  Title  III 
authorizes  all  federal  associations  to  accept  individual  or 
corporate  demand  deposit  accounts  in  connection  with  a 
corporate,  commercial,  agricultural  or  business  loan 
relationship.  Section  325  for  the  first  time  allows  federal 
savings  and  loan  associations  to  make  commercial   loans. 

Finally,  the  Act  allows  depository  institutions  to  offer  a  new 
account  equivalent  to,  and  competitive  with,  money  market 
mutual  funds. 

Additional  changes  at  the  Federal  level  are  continuing  and  blur 
the  traditional  distinctions  between  the  types  of  institutions 
even  further. 

All  of  the  changes  in  the  distinctions  between  the  various 
types  of  federal  financial  institutions  have  a  direct  bearing  on 
the  relationships  between  financial  institutions  on  the  state 
level.  State  regulations  generally  mirror  those  federal  changes 
not  actually  mandated  to  state  institutions.  This  is  necessary 
in  order  to  keep  state  financial  institutions  competitive  with 
their  federal  counterparts. 

State  chartered  banks  are  regulated  by  the  commissioner  of 
Banks  and  Trusts.  State  chartered  savings  and  loan 
associations  are  regulated  by  the  savings  and  loan 
commissioner,  and  state  chartered  credit  unions  are  regulated 
by  the  Department  of  Financial  Institutions.  The  functions  of 
these  financial  institutions  have  become  more  and  more  similar, 
and  as  noted  previously,  in  many  cases,  the  services  provided 
by  each  type  of  institutions  are  the  same. 

One  of  the  principal  responsibilities  of  the  Five-Year  Review 
program  of  the  Joint  Committee  is  the  elimination  or  phasing 
out  of  outdated,  overlapping  or  conflicting  regulatory 
jurisdictions.  (111.  Rev.  Stat.,  1981,  ch.  127,  par. 
1007.08(b)(3))  Pursuant  to  this  statutory  direction,  it  would 
appear  appropriate  that  the  regulatory  programs  and 
procedures  of  the  Commissioner  of  Banks  and  Trusts,  the 
Commissioner  of  Savings  and  Loans,  and  the  Department  of 
Financial  Institutions  be  studied  in  an  effort  to  determine 
whether  or  not  there  are  any  programs  or  functions  of  the 
agencies  that  may  be  administered  more  effectively  if 
consolidated.  The  expertise  for  such  a  study  would  seem  to 
be  particularly  that  of  the  three  agencies  now  responsible  for 
this  regulation.  The  Joint  Committee,  therefore,  recommends 
that  the  Commissioner  of  Banks  and  Trust  Companies,  the 
Office  of  the  Savings  and  Loan  Commissioner,  and  the 
Department  of  Financial  Institutions  undertake  a  collective 
study  of  the  programs  and  functions  relative  to  the  depository 
institutions  .  under  their  control,  and  make  appropriate 
recommendations    to    the    General    Assembly    and    the    Governor 
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relative  to  consolidation  of  the  functions  to  avoid  overlapping 
regulatory  jurisdictions  and  duplication  of  administrative 
efforts. 


ILLINOIS  TOLL  HIGHWAY   AUTHORITY 

Promulgate  Rules  Prescribing  the  Authority's  Toll   Rates 

Basis  of   Review:      Complaint  Review 

Joint  Committee  Recommendation:     June  7,    1983 

Specific   Recommendation: 

The  Illinois  Toll  Highway  Authority  is  required  to  set  its  toll 
rates  by  rule  under  III.  Rev.  Stat.  1981,  ch.  121,  par. 
100-10.  Section  4(c)  of  the  Illinois  Administrative  Procedure 
Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  1004(c))  provides, 
"No  agency  rule  is  valid  or  effective  against  any  person  or 
party,  nor  may  it  be  invoked  by  the  agency  for  any  purpose, 
until  it  has  been  made  available  for  public  inspection  and  filed 
with  the  Secretary  of  State  as   required   by  this  Act." 

Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Refusal  to  Promulgate   Rules 

Delay  the  Authority's  Pending    Rate   Increase  Until   the  Toll    Rates  are  Set 
by   Rules 

Basis  of  Review:      Complaint  Review 

Joint  Committee   Recommendation:      June  7,    1983 

Specific   Recommendation: 

The  Illinois  Toll  Highway  Authority  is  required  to  set  its  toll 
rates  by  rule  under  III.  Rev.  Stat.  1981,  ch.  121,  par. 
100-10.  Section  4(c)  of  the  Illinois  Administrative  Procedure 
Act  (III.  Rev.  Stat.  1981,  ch.  127,  par.  1004(c))  provides, 
"No  agency  rule  is  valid  or  effective  against  any  person  or 
party,  nor  may  it  be  invoked  by  the  agency  for  any  purpose, 
until  it  has  been  made  available  for  public  inspection  and  filed 
with  the  Secretary  of  State  as   required   by  this  Act." 

Date  Agency   Response  Received:      None 

Nature  of   Agency   Response:      Refusal   to  Delay    Increase 

OFFICE  OF  THE  SAVINGS  AND    LOAN   COMMISSIONER 
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Bonus  Plans 


Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial   Institutions 

Joint  Committee  Recommendation:      August  17,   1983 

Specific   Recommendation: 

Illinois  Revised  Statutes,  Chapter  17,  Section  4-21  is  the 
statutory  provision  authorizing  Bonus  Plan  Accounts. 
Pursuant  to  this  statutory  authority,  the  Office  of  the  Savings 
and  Loan  Commissioner  promulgated  Article  VII  of  the  rules 
and   regulations. 

In  its  answer  to  the  Joint  Committee's  initial  questions  about 
this  Article,  the  Commissioner  stated  that  Article  VII  is 
obsolete  because  few,    if  any,    bonus  plans  exist. 

Section  4-21  (b)  of  the  Act  specifically  provides  for  the 
establishment  of  several  bonus  plans.  Section  4-21  (d)  of  the 
Act  states  that  "(a)ny  bonus  plan  other  than  those  provided 
by  paragraph  (b)  of  this  section  may  be  established  for  the 
purpose  of  encouraging  thrift,  systematic  savings  or  long  term 
investment  upon  approval  by  the  Commissioner  by  general 
regulation. . . " 

The  Commissioner  explained  that  regulations  under  which 
federally-chartered  associations  may  issue  bonus  plan  accounts 
are  appreciably  less  restrictive  than  the  provisions  of  Section 
4-21.  (These  federal  regulations  may  be  found  at  12  CFR, 
545.1-1  et  seq.)  Section  1-6(c)  of  the  Act  confers  upon 
Illinois  state-chartered  associations..."  all  of  the  powers 
granted  to  a  savings  or  thrift  institution  organized  under  the 
laws  of  the  United  States  and  which  is  located  and  doing 
business  in  Illinois,  subject  to  regulations  of  the  Commis- 
sioner." Section  7.05  of  the  Illinois  Administrative  Procedure 
Act    charges    the    Joint    Committee    as    one    of    its    duties,    with 

"...reducing     the     number     and     bulk     of     rules "       Section 

250.1400(d)(3),  as  one  of  the  criteria  for  Joint  Committee 
review,  directs  an  inquiry  into  "Are  the  rules  free  of  overlaps 
and  conflicts  between  requirements  and  between  regulatory 
jurisdictions."  As  noted  by  the  foregoing  discussion,  the 
Office  of  the  Savings  and  Loan  Commissioner  has  stated  that 
there  is  no  need  for  Article  VII  of  the  Commissioner's  rules, 
nor  is  there  a  need  for  that  provision  of  the  statute  dictating 
these  regulations.  Therefore,  the  Joint  Committee  recommends 
that  the  Office  of  the  Savings  and  Loan  Commissioner  seek 
legislation  repealing  Illinois  Revised  Statutes,  Chapter  17, 
Section  4-21  . 


Formula  for  Determining  the   Illinois  Residential   Foreclosure  Rate 
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Basis       of       Review:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific   Recommendation: 

Section  5  of  Article  XV  of  the  Office  of  the  Savings  and  Loan 
Commissioner's  Rules  on  Mortgage  Bankers  requires  each 
applicant  for  renewal  of  licensure  to  include  in  the  application 
a  computation  of  its  Illinois  residential  foreclosure  rate,  based 
on  the  following   formula: 

(A)  Add  the  number  of  foreclosure  proceed- 
ings instituted  during  the  five  full 
calendar  years  immediately  preceding 
the  filing  of  the  application  for  a 
license  to  operate  as  a  mortgage  banker 
on  Government-insured  mortgage  loans 
originated  by  the  licensee  during  the 
five  full  calendar  years  immediately 
preceding  the  filing  of  the  application 
for  a  license  to  operate  as  a  mortgage 
banker; 

(B)  Take  the  total  determined  by  the.  com- 
putation defined  in  (A)  hereinabove  and 
divide  the  sum  by  the  number  of  Gov- 
ernment-insured mortgage  loans  orig- 
inated by  the  licensee  during  the  five 
full  calendar  years  immediately  preced- 
ing the  filing  of  the  application  for  a 
license  to  operate  as  a  mortgage 
banker,    (emphasis  added) 

Section  6  of  the  Mortgage  Bankers  Act  contains  the  following 
formula  for  the  determination  of  the  same  rate: 

The  Illinois  residential  foreclosure  rate  on 
Government-insured  mortgages  for  a  particu- 
lar mortgage  banker  shall  be  the  quotient 
determined  by  dividing  (a)  the  number  of 
foreclosure  proceedings  instituted  in  Illinois 
during  the  5  immediately  preceding  calendar 
years  on  Government-insured  residential 
mortgage  loans  with  the  number  of  Govern- 
ment-insured residential  mortgage  loans 
originated  in  Illinois  during  the  5  immediately 
preceding  calendar  years  with  which  such 
licensee  has  any  connection .~  (emphasis 
added) 

This  formula  is  used  by  the  Commissioner  to  determine  whether 
or     not     a     savings     and     loan     is     using     sound     underwriting 
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practices  in  granting  mortgage  .loans.  It  is  evident  that  the 
statute  and  the  rule  conflict. 

Part  A  of  Section  5  of  the  rules  takes  into  account  foreclosure 
proceedings  instituted  on  loans  "originated  by  the  licensee 
during  the  five  full  calendar  years  immediately  preceding  the 
filing  of  the  application."  Section  6  of  the  Act,  however, 
requires  that  foreclosures  on  all  loans  "with  which  (the) 
licensee  has  had  any  connection"   be  taken  into  account. 

Part  B  of  the  rules  refers  to  loans  "originated  by  the 
licensee,"  while  Section  6  of  the  Act  refers  to  loans  "with 
which  the  licensee  has  had  any  connection." 

The  Commissioner  conceded  that  Section  5  of  the  rules 
formulates  the  Illinois  residential  foreclosure  rate  differently 
than  would  strict  adherence  to  Section  6  of  the  Act.  The 
Commissioner  explained  that  it  is  felt  that  the  major  intent  of 
the  statutory  provision  is  to  eliminate  poor  underwriting  ana 
the  definition  of  "origination,"  therefore,  excludes  the 
servicing  of  loans.  Part  B  of  Section  5  of  the  rules  then 
relies  upon  this  definition.  The  Commissioner  contended  that 
to  require  the  same  disclosure  of  foreclosures  on  loans 
serviced  would  result  in  many  loans  being  counted  twice, 
because  it  is  common  for  a  company  granting  a  loan  to  contract 
with  another  company  to  handle  the  servicing.  The  Agency 
stated  that  the  net  result,  in  addition  to  the  distortion  of 
figures,  could  be  to  penalize  a  servicer  for  the  poor 
underwriting  of  another  company. 

It  is  evident  the  rule  conflicts  with  the  statute.  The  statute 
mandates  a  manner  in  which  this  foreclosure  rate  is  to  be 
computed  and  despite  that  clear  direction,  the  Commissioner, 
by  rule,  has  developed  a  different  formula  for  computing  this 
foreclosure  rate. 

The  Commissioner,  however,  may  be  able  to  establish  that  the 
foreclosure  rate  contained  in  the  rules  is  more  statistically 
valid  than  the  formula  contained  in  the  Act.  The  Joint 
Committee,  therefore,  recommends  that  the  Office  of  the 
Savings  and  Loan  Commissioner  seek  legislation  modifying  the 
formula  for  determining  the  Illinois  residential  foreclosure  rate 
found   in  Section  6  of  the  Mortgage  Bankers  Act. 

Code  Department  and  Miscellaneous  Agencies 

COMMISSIONER  OF   BANKS  AND   TRUSTS   COMPANIES 
OFFICE  OF  SAVINGS  AND    LOAN   COMMISSIONER 
DEPARTMENT   OF   FINANCIAL   INSTITUTIONS 

Collective    Study    of    the    Programs    and    Functions    Relative    to    Depository 
Institutions 
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Basis       of       Review.:         Five       Year/ Industry       and       Labor/ Business 
Regulation:      Financial    Institutions 

Joint  Committee  Recommendation:      August  17,    1983 

Specific  Recommendation: 

During  the  course  of  the  review  of  the  various  rules  classified 
under  the  subarea  of  "Financial  Institutions,"  it  became 
evident  that  many  of  the  historic  differences  between  the  three 
major  types  of  financial  institutions — banks,  savings  and  loans, 
and  credit  unions — have  been  eroded  to  the  degree  that  major 
differences  in  the  services  provided  by  each  type  of  institution 
are  no  longer  quite  so  distinct  as  in  the  past. 

Much  of  the  impetus  for  modification  of  the  powers  of  these 
institutions  has  come  from  the  federal  level.  In  the  past  two 
years  there  have  been  two  congressional  enactments  that  have 
significantly  contributed  to  this  blurring  of  the  distinctions 
between  banks,  savings  and  loan  associations,  and  credit 
unions.  The  first  of  these  was  the  "Depository  Institutions 
Deregulation  Act  of  1980,"  Public  Law  96-221.  The  stated 
purpose  of  this  Act  was  to 

facilitate  the  implementation  of  monetary 
policy,  to  provide  for  the  gradual  elimination 
of  all  limitations  on  the  rates  of  interest 
which  are  payable  on  deposits  and  accounts, 
and  to  authorize  interest-bearing  transaction 
accounts,    .... 

In  order  to  implement  these  purposes,  the  Act  made  a  number 
of  changes  in  the  traditional  differences  between  the  3  types 
of  financial  institutions.  One  of  these  changes  provides  for 
the  phasing  out,  over  a  period  of  time,  of  what  is  known  as 
"Regulation  Q."  Regulation  Q  was  enacted  to  fix  the  maximum 
amounts  of  interest  that  could  be  paid  on  deposits  by  financial 
institutions.  The  original  rationale  of  the  regulation,  which 
allowed  savings  and  loan  associations  to  pay  higher  interest 
rates  than  commercial  banks,  was  to  prevent  disintermediation 
from  savings  and  loan  associations  to  commercial  banks  to 
protect  the  financial  health  of  savings  and  loan  organizations 
and  the  amount  of  money  available  for  the  home  mortgage 
market.  However,  Regulation  Q  has  been  proven  ineffective, 
in  that  when  interest  rates  rose  above  the  ceiling  imposed  by 
this  regulation  depositors  took  their  money  out  of  the  savings 
and  loans  and  invested  it  in  money  market  funds.  Hence,  the 
disintermediation  occurred  despite,  or  maybe  because  of. 
Regulation  Q.  For  these  reasons.  Congress  mandated  a  phase 
out  of  this  interest  differential  between  savings  and  loan 
associations  and  commercial   banks. 

The  second  major  provision  of  the  Act  permits  insured 
depository     institutions — commercial     banks,     savings     and     loan 
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associations,  and  credit  unions — to  offer  interest  bearing 
transaction  (or  checking)  accounts  to  individuals.  Prior  to 
this  change,  commercial  banks  were  forbidden  to  pay  interest 
on  demand  deposits. 

The  third  major  change  found  in  this  Act  expands  the  asset 
powers  of  federal  savings  and  loan  associations. 
Traditionally,  savings  and  loan  associations  were  depositories 
and  home  mortgage  lenders.  This  legislation  gave  federal 
savings  and  loan  associations  authorization  to  hold  10%  of  their 
assets  in  consumer  loans,  commercial  paper,  corporate  debt 
securities  and  banker  acceptances.  They  were  also  granted 
the  power  to  offer  trust  services  on  the  same  basis  as  national 
banks. 

The  second  federal  enactment  that  impacts  upon  the  distinction 
between  the  various  types  of  financial  institutions  is  the 
"Garn-St.  Germain  Depository  Institutions  Act  of  1982,"  Public 
Law  99-320.  The  Act  again  addresses  the  elimination  of 
interest  rate  differentials  first  addressed  in  the  "Depository 
Institutions  Deregulation  Act  of  I980."  Section  326.327  of  Title 
III  of  the  Act  eliminates  the  interest  rate  differential  by 
January   1  ,    I984. 

The  Act  continues  to  expand  the  powers  of  federal  savings  and 
loan  associations  to  make  them  more  similar  to  the  powers 
possessed  by  commercial  banks.  Section  312  of  Title  111 
authorizes  all  federal  associations  to  accept  individual  or 
corporate  demand  deposit  accounts  in  connection  with  a 
corporate,  commercial,  agricultural  or  business  loan 
relationship.  Section  325  for  the  first  time  allows  federal 
savings  and   loan  associations  to  make  commercial   loans. 

Finally,  the  Act  allows  depository  institutions  to  offer  a  new 
account  equivalent  to,  and  competitive  with,  money  market 
mutual   funds. 

Additional  changes  at  the  Federal  level  are  continuing  and  blur 
the  traditional  distinctions  between  the  types  of  institutions 
even  further. 

All  of  the  changes  in  the  distinctions  between  the  various 
types  of  federal  financial  institutions  have  a  direct  bearing  on 
the  relationships  between  financial  institutions  on  the  state 
level.  State  regulations  generally  mirror  those  federal  changes 
not  actually  mandated  to  state  institutions.  This  is  necessary 
in  order  to  keep  state  financial  institutions  competitive  with 
their  federal  counterparts. 

State  chartered  banks  are  regulated  by  the  commissioner  of 
Banks  and  Trusts.  State  chartered  savings  and  loan 
associations  are  regulated  by  the  savings  and  loan 
commissioner,  and  state  chartered  credit  unions  are  regulated 
by   the   Department  of   Financial    Institutions.      The   functions   of 
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these  financial  institutions  have  become  more  and  more  similar, 
and  as  noted  previously,  in  many  cases,  the  services  provided 
by  each  type  of  institutions  are  the  same. 

One  of  the  principal  responsibilities  of  the  Five-Year  Review 
program  of  the  Joint  Committee  is  the  elimination  or  phasing 
out  of  outdated,  overlapping  or  conflicting  regulatory 
jurisdictions.  (III.  Rev.  Stat.,  1981,  ch.  127,  par. 
1007.08(b)(3))  Pursuant  to  this  statutory  direction,  it  would 
appear  appropriate  that  the  regulatory  programs  and 
procedures  of  the  Commissioner  of  Banks  and  Trusts,  the 
Commissioner  of  Savings  and  Loans,  and  the  Department  of 
Financial  Institutions  be  studied  in  an  effort  to  determine 
whether  or  not  there  are  any  programs  or  functions  of  the 
agencies  that  may  be  administered  more  effectively  if 
consolidated.  The  expertise  for  such  a  study  would  seem  to 
be  particularly  that  of  the  three  agencies  now  responsible  for 
this  regulation.  The  Joint  Committee,  therefore,  recommends 
that  the  Commissioner  of  Banks  and  Trust  Companies,  the 
Office  of  the  Savings  and  Loan  Commissioner,  and  the 
Department  of  Financial  Institutions  undertake  a  collective 
study  of  the  programs  and  functions  relative  to  the  depository 
institutions  under  their  control,  and  make  appropriate 
recommendations  to  the  General  Assembly  and  the  Governor 
relative  to  consolidation  of  the  functions  to  avoid  overlapping 
regulatory  jurisdictions  and  duplication  of  administrative 
efforts. 
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In  addition  to  reviewing  proposed  and  existing  agency  rules,  the 
Committee  conducts  a  variety  of  legislative  activities  involving  administrative 
rulemaking.  These  activities  include  developing  and  introducing  Committee 
sponsored  legislation,  suggesting  legislation  to  agencies  or  standing 
committees  of  the  General  Assembly  to  resolve  problems  with  specific  rules, 
and  monitoring  legislation  which  may  have  an  impact  on  the  Illinois 
Administrative  Procedure  Act  or  particular  agency   rules. 


Bills  Developed  for  Consideration  During   1984 

Each  year  the  Committee  develops  new  legislation  as  a  result  of  its 
review  activities.  The  legislation  may  address  a  particular  problem  discovered 
during  a  review,  or  it  may  be  a  proposed  improvement  in  the  Illinois 
Administrative  Procedure  Act. 

This  portion  of  the  report  provides  a  brief  summary  and  background  for 
each  bill  which  the  Committee  has  developed  for  consideration  during  1984. 
The  bills  are  divided   into  three  categories: 

(1)  Recommended  bills  -  These  bills  have  the  support  of  the  Joint 
Committee  and  will   be  sponsored   by  a  Committee  member. 

(2)  Legislative  concepts  expected  to  be  supported  by  agencies  - 
Included  in  this  category  are  bills  supported  by  the  Joint  Committee 
for  which  the  Committee  anticipates  agency  support.  These  bills 
will   be  referred  to  the  appropriate  standing  committees. 

( 3 )  Legislative  concepts  not  expected  to  be  supported  by  agencies  - 
Bills    included    in    this    category    have    Joint    Committee    support,    but 
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the    Committee    anticipates    agency    opposition.       These    bills    will    be 
referred  to  the  appropriate  standing  committees. 

The  full  text  of  each  bill   is  included  in   pages  363-434  of  this  report. 


RECOMMENDED   BILLS 

BILL  1    (page  363) 

Background 

The  Committee  on  several  occasions  has  been  faced  with  rules  containing 
an  automatic  repeal  date  within  the  body  of  the  rule.  The  Committee 
recommends  that  the  validity  of  such  provisions  be  clarified  by  amending  the 
Illinois  Administrative  Procedure  Act  to  provide  that  such  provisions  are 
effective,  so  long  as  notice  of  the  impending  repeal  date  is  published  in  the 
Illinois   Register. 

Summary 

Amends  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch. 
127,  par.  1001  et  seq.)  to  authorize  rules  containing  an  automatic  repealer 
and  to  provide  that  notice  of  the  effective  date  of  the  repealer  shall  be 
published   in  the   Illinois   Register. 


BILL  2    (page  365) 

Background 

In  Illinois  Bell  Telephone  Company  v.  Allphin,  95  III.  App.  3d  115,  419 
N.E.2d  1188,  50  III.  Dec.  739  (1st  Dist,  1981),  the  Department  of  Revenue 
argued  that  it  could  tax  interstate  telephone  messages,  even  though  the 
Department's  own  rules  in  effect  during  the  period  in  question  stated  that 
such    messages    were    not   taxable.      The    court    rejected    this    argument,    holding 
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that  the  Department  was  bound  by  its  own  rules.  The  Joint  Committee 
endorses  the  holding  in  Illinois  Bell  and  believes  that  the  Illinois 
Administrative  Procedure  Act  should  be  amended  to  give  legislative  approval 
to  the  principle  that  an  agency  may  not  assert  the  invalidity  of  its  own  rules. 

Summary 

Amends  Section  4  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
State.  1981,  ch.  127,  par.  1004).  Provides  that  no  agency  shall  assert  the 
invalidity  of  its  own   rule  where  an  opposing   party  has  relied  on  the  rule. 


BILL  3    (page  368) 

DEPARTMENT   OF   NUCLEAR   SAFETY 

Background 

At  its  November  17,  1983  meeting,  the  Committee  issued  six  objections  to 
the  Department  of  Nuclear  Safety  rules  for  the  licensing  of  persons  in  the 
practice  of  medical  radiation  technology.  The  Committee  issued  the  objections 
based  upon  the  Department's  lack  of  statutory  authority  for  the  following: 

1  .  To  require  an  examination  as  a  condition  for  licensure. 

2.  To  charge  an  application  fee  for  an  examination. 

3.  To  suspend  or  revoke  a   license. 

4.  To    exempt   students    or    other    individuals    from    the    requirements    of 
the  Act. 

5.  To  issue  a  conditional  or  temporary   license. 

6.  To  require  c'mical   practice  as  a  condition  for  licensure. 

The  Committee  does  not  believe  that  the  Department  has  statutory 
authority  under  the  Radiation  Protection  Act  (III.  Rev.  Stat.  1981,  ch.  11U, 
par.  211  et  seq.)  to  adopt  the  comprehensive  licensing  programs  established 
by  the  Department's  rules.  The  Department  refused  either  to  modify  or 
withdraw  its  rules.  The  Committee  has  introduced  legislation  (HB  2355)  which 
voids     the     Department's     adopted      rules     ana      requires     the     Department     to 
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promulgate,      by     January     1,      1985,      rules     to     administer     the     accreditation 
requirements  of  the  Act. 

Summary 

Amends  Sections  4  and  4.1  of  the  "Radiation  Protection  Act,  "  (III.  Rev. 
Stat.  1981,  ch.  11U,  pars.  214  and  214.1)  to  provide  that  no  person  shall 
administer  radiation  to  human  beings  after  January  1,  1985,  unless  accredited 
by  the  Department  of  Nuclear  Safety.  Provides  that  the  Department  shall,  by 
regulation,  provide  for  accreditation  based  upon  experience  and  skill  of  such 
persons  who  have  been  employed  in  the  field  of  administering  radiation  to 
human  beings,  not  less  than  36  of  the  60  months  immediately  preceding 
January  1,  1985.  Adds  Section  4.1(b),  which  provides  that  rules  adopted  by 
the  Department  entitled  "Licensing  Persons  in  the  Practice  of  Medical 
Radiation  Technology"  (codified  at  32  III.  Adm.  Code  401)  shall  be  void  as  of 
the  effective  date  of  this  amendatory  act,  and  that  regulations  to  administer 
the  accreditation  requirements  of  the  Radiation  Protection  Act  shall  be  adopted 
by  the  Department,  in  accordance  with  the  provisions  of  the  Illinois 
Administrative  Procedure  Act,    no  later  than  January  1,   1985. 


LEGISLATIVE   CONCEPTS   EXPECTED   TO   BE  SUPPORTED   BY   AGENCIES 

BILL  4   (page  371) 

DEPARTMENT   OF   FINANCIAL   INSTITUTIONS 

Background 

The  Committee  reviewed  the  rules  of  the  Department  of  Financial 
Institutions  adopted  under  the  Illinois  Uniform  Disposition  of  Unclaimed 
Property  Act  (III.  Rev.  Stat.  1981,  ch.  141,  par.  101  et  seq.),  as  part  of  its 
report  on  Financial  Institutions.  Section  20  of  this  Act,  the  Committee 
concluded,  presently  requires  that  the  Director  of  the  Department  personally 
preside  at  hearings  conducted  under  the  Act,  although  the  Department's  rules 
allow  the  Director  to  designate  a  hearing  officer  to  conduct  the  hearings. 
Since    the    policy    expressed    in    the    Department's    rules    has    substantial    merit. 
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the    Committee    recommended    that    the    statute    be    amended    to    authorize    the 
Director's  appointment  of  hearing  officers. 

Summary 

Amends  Section  20(a)  Uniform  Disposition  of  Unclaimed  Property  Act  (III. 
Rev.  Stat.  1981,  ch.  141,  par.  120(a))  to  allow  hearings  to  be  conducted  by 
a  hearing  officer  appointed  by  the  Director  of  the  Department  of  Financial 
Institutions. 


BILL  5    (page  374) 

OFFICE  OF  THE  SAVINGS  AND    LOAN    COMMISSIONER 

Background 

As  part  of  its  report  on  Financial  Institutions,  the  Committee  reviewed 
the  Savings  and  Loan  Commission's  rules  governing  mortgage  bankers. 
Section  6  of  the  Mortgage  Bankers  Act  (III.  Rev.  Stat.  1981,  ch.  17,  par. 
2306)  requires  the  Commissioner  to  compute  a  residential  foreclosure  rate  on 
government-insured  mortgages  for  each  institution.  This  rate  is  used  by  the 
Commissioner  to  determine  whether  the  institution  is  using  sound  underwriting 
practices  in  granting  mortgage  loans.  The  Committee  discovered  an  apparent 
discrepancy,  however,  between  the  formula  for  determining  the  rate  as 
presented  in  the  Commissioner's  rules  and  as  required  by  Section  6.  The 
Committee  accordingly  recommended  that  the  statute  be  clarified  to  indicate 
that  the  rate  is  based  upon  loans  originated  by  the  lender,  and  not  loans 
with  which  the  lender  has  had   "any  connection,"   as  the  statute  now   requires. 

Summary 

Amends  Section  6  of  "AN  ACT  to  provide  for  the  regulation  of  mortgage 
bankers"  (III.  Rev.  Stat.  1981,  ch.  17,  par.  2306)  to  clarify  that  the  "Illinois 
residential   foreclosure  rate"   refers  to  loans  originated   by  the  lender. 
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BILL  6    (page  378) 
DEPARTMENT   OF   INSURANCE 
Background 

During  its  review  of  the  Department  of  Insurance's  proposed  Workers' 
Compensation  Reporting  Rules  (50  III.  Adm.  Code  2903),  the  Joint  Committee 
uncovered  an  inherent  inconsistency  in  Section  466(1)  of  the  Insurance  Code 
(III.  Rev.  Stat.  1981,  ch.  73,  par.  1065.13(1)).  That  section,  which 
concerns  reports  which  companies  writing  workers'  compensation  insurance 
must  file  with  the  Department,  requires  that  the  Department  promulgate 
"statistical  plans."  These  plans  prescribe  the  types  of  information  which  must 
be  reported  to  the  Department  and  the  manner  of  reporting  such  data. 
However,  Section  466(1)  also  provides  that  the  Department  may  not  require  a 
company  to  keep  or  report  any  information  which  the  company  does  not  keep 
in  the  normal  course  of  business.  The  Committee  recommended  that  legislation 
be  prepared  to  resolve  this  inconsistency. 

Summary 

Amends  Section  466(1)  of  the  Insurance  Code  (III.  Rev.  Stat.  1981,  ch. 
73,  par.  1065.13(1)).  Provides  that  the  Director  of  the  Department  of 
Insurance  shall  approve  statistical  plans  required  by  Section  466(1),  rather 
than  promulgate  such  plans.  Provides  that  such  plans  need  not  be  adopted 
by   rule,   but  shall   be  made  available  for  public  inspection. 


BILL  7    (page  382) 
DEPARTMENT   OF    INSURANCE 
Background 

As  part  of  its  five  year  review  report  on  insurance  regulations,  the 
Committee  reviewed  the  Department  of  Insurance  rules  adopted  to  implement 
the  Religious  and  Charitable  Risk  Pooling  Trust  Act  (III.  Rev.  Stat.  1981,  ch. 
148,  par.  201  et  seq.).  The  rules  require  that  trusts  subject  to  this  Act 
observe  the  record-keeping  requirements  of  Section  133  of  the  Illinois 
Insurance    Code.       However,    the    Religious    and    Charitable    Risk    Pooling    Trust 
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Act  contains  no  statutory  authority  for  the  Department  to  enforce  this 
requirement.  Accordingly,  the  Joint  Committee  recommended  that  legislation 
be  prepared  to  authorize  this  requirement. 

Summary 

Amends  Section  21  of  the  Religious  ana  Charitable  Risk  Pooling  Trust 
Act  (III.  Rev.  Stat.  1981,  ch.  148,  par.  221)  to  make  trust  funds  subject  to 
the  record-keeping  requirements  of  Section  133  of  the  Insurance  Code  (III. 
Rev.    Stat.    1981,   ch.    73,    par.    745). 


BILL  8    (page  384) 
DEPARTMENT   OF    INSURANCE 
Background 

The  Committee's  review  of  the  rules  of  the  Department  of  Insurance 
revealed  an  apparent  conflict  between  Sections  43  and  56  of  the  Illinois 
Insurance  Code,  which  relate  to  domestic  mutual  companies.  Section  56  refers 
to  the  "original"  surplus  required  by  Section  43.  Section  43,  however,  deals 
with  "minimum"  surplus,  not  "original"  surplus.  The  Committee  recommended 
that  this  inconsistency  in  the  statutes  be  remedied. 

Summary 

Amends  Section  56  of  the  Insurance  Code  (III.  Rev.  Stat.  1981,  ch.  73,  par. 
668),  which  deals  with  accumulation  of  a  guaranty  fund  or  guaranty  capital 
by  domestic  mutual  companies,  to  clarify  that  such  companies  must  maintain 
the  minimum  surplus  required  by  Section  43  of  the  Code  (III.  Rev.  Stat. 
1981,   ch.    73,    par.    655)   at  all   times. 
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BILL  9   (page  387) 

DEPARTMENT   OF   PUBLIC   HEALTH 

Background 

After  the  Department  of  Public  Health  was  selected  by  the  federal 
government  to  administer  the  Title  X  Family  Planning  Program,  the 
Department  proposed  emergency  rules  to  implement  the  program.  During  the 
Committee's  review  of  these  rules,  it  became  apparent  that  the  Department 
lacked  specific  statutory  authority  to  promulgate  rules  for  the  administration 
of  federal  grant  programs.  The  Committee  therefore  recommended  that 
legislation  be  prepared  to  clarify  the  Department's  rulemaking  authority  for 
federal  grant  programs  pursuant  to  the   Illinois  Administrative  Procedure  Act. 

Summary 

Amends  Section  55.27  of  the  Civil  Administrative  Code  (III.  Rev.  Stat.  1981, 
ch.  127,  par.  55.27)  to  authorize  the  Department  of  Public  Health  to  adopt 
rules  and   regulations  implementing  federal  grant  programs. 


BILL  10   (page  389) 

DEPARTMENT   OF   PUBLIC   HEALTH 

Background 

Amendments  by  the  Department  of  Public  Health  to  rules  implementing 
the  Nursing  Home  Care  Reform  Act  of  1979  presented  two  problems  with 
statutory  authority.  The  rules,  which  concern  the  training  and  qualifications 
of  nurse's  aides,  orderlies,  and  nurse  technicians,  provided  (1)  that,  in 
certain  situations,  required  training  courses  could  be  completed  more  than  120 
days  after  employment,  and  (2)  that  an  employee  would  be  exempt  from  the 
training  courses  if  he  or  she  passed  a  proficiency  test  within  120  days  of 
employment.  The  Committee  concluded,  however,  that  both  of  these  policies 
conflict  with  a  strict  interpretation  of  the  Act.  Accordingly,  the  Committee 
recommended  that  amendatory  legislation  be  prepared  to  statutorily  authorize 
the  Department's  policies. 
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Summary 

Amends  Section  3-206(a)(5)  of  the  Nursing  Home  Care  Reform  Act  of 
1979  (III.  Rev.  Stat.  1981,  ch.  11H,  par.  4153-206(a) (5) )  to  require  that 
nurse's  aides,  orderlies,  or  nurse  technicians  who  wish  to  take  a  proficiency 
examination  in  lieu  of  training  courses  pass  such  exam  within  120  days  of 
initial  employment.  Allows  Department  of  Public  Health  to  provide  by  rule  for 
reasonable  exceptions  to  requirement  that  the  training  courses  be  completed 
within  120  days  of  initial  employment. 


BILL  11    (page  393) 

DEPARTMENT   OF   PUBLIC   HEALTH 

Background 

The  Committee's  review  of  rules  proposed  by  the  Department  of  Public 
Health  under  the  Alcoholism  Treatment  and  Licensing  Act  (III.  Rev.  Stat. 
1981,  ch.  111i,  par.  2301  et  seq.)  revealed  two  problems  requiring  legislative 
action.  First,  the  Department's  rules  require  that  licensed  facilities  and 
programs  make  all  information  and  records  available  to  the  Department  which 
the  Department  may  require  to  administer  the  Act;  however,  the  rules  do  not 
specify  the  information  which  must  be  maintained.  Second,  the  Department's 
rules  require  a  license  renewal  fee  from  licensed  programs,  as  well  as  licensed 
facilities.  This  policy  is  not  sanctioned  in  the  Act.  The  legislation  drafted 
by  the  Committee  addresses  these  two  problems. 

Summary 

Amends  Sections  10  and  11  of  the  Alcoholism  Treatment  and  Licensing 
Act  (III.  Rev.  Stat.  1981,  ch.  11U,  pars.  2310,  2311).  Provides  that  the 
rules  of  the  Department  of  Public  Health  shall  specify  the  types  of  records 
which  an  alcoholism  facility  or  program  must  make  available  for  inspection. 
Provides  that  licensing  fees  apply  to  alcoholism  programs  as  well  as  alcoholism 
facilities. 
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BILL  12    (page  396) 

OFFICE  OF  THE  ATTORNEY   GENERAL 

Background 

Section  4(d)  of  the  Illinois  Solicitation  Act  requires  that  the  Attorney 
General  cancel  the  registration  of  any  person  or  organization  which  fails  to 
comply  with  various  provisions  of  this  Act.  The  Attorney  General's  rules, 
however,  make  such  cancellation  discretionary.  The  Committee  recommended 
that  the  Act  be  amended  to  grant  the  Attorney  General   the  needed  discretion. 

Summary 

Amends  Section  4(d)  of  "An  Act  to  regulate  solicitation  and  collection  of 
funds  for  charitable  purposes"  (III.  Rev.  Stat.  1981,  ch.  23,  par.  5104(d))  to 
give  the  Attorney  General  discretion  concerning  whether  to  cancel  a  charitable 
organization's   registration  for  failure  to  comply  with  the  Act. 


BILL  13    (page  400) 

OFFICE  OF  THE  ATTORNEY   GENERAL 

Background 

The  Committee's  five  year  review  report  on  Financial  Institutions 
included  rules  adopted  by  the  Attorney  General  under  the  Illinois  Solicitation 
Act.  Section  12  of  the  Illinois  Solicitation  Act  currently  requires  that  the 
Attorney  General  cancel  the  registration  of  any  charitable  organization  or 
fund-raiser  which  advertises  the  fact  of  its  registration  as  part  of  its 
solicitation  activities.  However,  the  Attorney  General's  rules  give  the 
Attorney  General  discretion  as  to  whether  to  cancel  a  registration  for  a 
violation  of  Section  12.  To  correct  this  conflict  the  Committee  recommended 
that  the  Act  be  amended  to  authorize  the  Attorney  General's  exercise  of 
discretion  where  violations  of  Section   12  occur. 

Summary 

Amends  Section  12  of  "An  Act  to  regulate  solicitation  and  collection  of 
funds    for    charitable    purposes"    (III.    Rev.    Stat.    1981,    ch.    23,    par.    5112)    to 
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give  the  Attorney  General  discretion  concerning  whether  to  cancel  the 
registration  of  a  person  or  organization  which  violates  Section  12  by 
advertising   its  registration. 


BILL  14   (page  402) 

OFFICE  OF  THE  STATE   FIRE  MARSHAL 

Background 

At  its  November  1983  meeting,  the  Committee  concluded  that  proposed 
rules  of  the  State  Fire  Marshal  exceeded  the  rulemaking  authority  granted  in 
"AN  ACT  to  regulate  the  storage,  transportation,  sale  and  use  of  gasoline 
and  volatile  oils"  (III.  Rev.  Stat.  1981,  ch.  127*,  par.  153  et  seq.)  in  two 
respects.  First,  the  Fire  Marshal  does  not  have  statutory  authority  to 
regulate  abandoned  bulk  storage  plants.  Second,  the  Fire  Marshal  does  not 
have  the  authority  to  require  that  underground  storage  tank  repair 
contractors  file  a  certificate  of  insurance  with  the  Fire  Marshal.  The 
Committee  recommended  that  the  necessary  statutory  authority  be  obtained  if 
these  policies  are  continued. 

Summary 

Amends  Section  2  of  "AN  ACT  to  regulate  the  storage,  transportation, 
sale  and  use  of  gasoline  and  volatile  oils"  (III.  Rev.  Stat.  1981,  ch.  127*, 
par.  154)  to  authorize  the  State  Fire  Marshal  to  adopt  rules  and  regulations 
(1)  requiring  underground  storage  tank  repair  contractors  to  file  a  certificate 
of  insurance  with  the  State  Fire  Marshal,  and  (2)  governing  the  dismantling 
of  abandoned  bulk  storage  plants. 

LEG  IS  LAT1VE   CONCEPTS   NOT    EXPECTED   TO    BE   SUPPORTED    BY   AGENCIES 

BILL  15    (page  404) 

DEPARTMENT   OF   FINANCIAL   INSTITUTIONS 

Background 

Two  issues  of  statutory  authority  arose  during  the  Committee's  review  of 
the  Department  of  Financial   Institutions'   proposed   rules  governing  the  Uniform 
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Disposition  of  Unclaimed  Property  Act.  First,  the  rules  require  that 
institutions  having  no  property  to  report  nevertheless  must  file  a  periodic 
report  with  the  Department  indicating  this  fact.  The  Committee  concluded, 
however,  that  Section  11  of  the  Act  regarding  reports  (111.  Rev.  Stat.  1981, 
ch.  141,  par.  111)  does  not  sanction  such  "negative  reports."  The  Committee 
believes  that  the  Act  should  be  amended  to  clarify  that  the  Department  may 
not  require  negative  reports.  Second,  the  rules  purport  to  govern  certain 
trusts  falling  within  the  definition  of  an  "active  express  trust"  under  Illinois 
case  law;  however,  Section  7a  of  the  Act  states  that  the  Act  does  not  apply 
to  active  express  trusts.  The  Committee  therefore  recommends  that  the  Act 
be  amended  to  include  a  definition  of  "active  express  trust"  which  is  in 
accordance  with    Illinois  case  law. 

Summary 


Amends  Section  1  and  Section  23  of  the  Uniform  Disposition  of  Unclaimed 
Property  Act  (III.  Rev.  Stat.  1982  Supp.,  ch.  141,  par.s  101,  123).  Defines 
"active  express  trust."  Provides  that  the  Director  of  the  Department  of 
Financial  Institutions  shall  not  require  the  filing  of  routine  periodic  reports 
indicating  whether  or  not  property  subject  to  the  Act  is  being   held. 


BILL  16   (page  408) 
DEPARTMENT   OF   PUBLIC   AID 
Background 

Under  Section  5-5.5  of  the  Public  Aid  Code  (III.  Rev.  Stat.  1981,  ch. 
23,  par.  5-5.5),  the  Department  of  Public  Aid  determines  the  reimbursement 
rate  for  long-term  care  facilities  by  conducting  patient  assessments.  The 
assessments  are  done  by  a  Public  Health  nurse  who  visits  each  facility  to 
observe  the  residents  and  review  the  facility's  records.  While  the 
Department's  policy  is  to  allow  a  representative  of  the  facility  to  be  present 
during  the  assessments,  this  policy  does  not  appear  in  the  Department's 
rules.  In  response  to  the  Department's  refusal  to  include  this  policy  in  its 
rules,  the  Committee  is  drafting  legislation  outlining  this  important  right  of 
long-term  care  facilities. 
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Summary 

Amends  the  Public  Aid  Code  to  provide  that  skilled  nursing  and 
intermediate  care  facilities  have  the  right  to  have  a  representative  of  the 
facility  present  during  patient  assessments  conducted  to  determine  the 
facility's  payment  rate. 


BILL  17    (page  412) 
DEPARTMENT   OF   PUBLIC   AID 
Background 

Various  rules  of  the  Department  of  Public  Aid  require  that  aid  applicants 
or  recipients  "verify"  information  submitted  to  the  Department.  The 
Committee  objected  to  these  rules  on  the  ground  that  they  do  not  clearly  state 
the  Department's  policy  regarding  acceptable  means  of  verification.  In 
response  to  the  Department's  refusal  to  modify  the  rules  to  adaress  the 
Committee's  objections,  the  Committee  directed  that  legislation  be  prepared 
which  provides  that  whenever  a  rule  of  the  Department  requires  that 
information  be  verified,  the  rule  shall  specify  the  acceptable  means  of 
verification  or  shall   list  examples  of  acceptable  verification. 

Summary 

Amends  Section  12-13  of  the  Public  Aid  Code  (III.  Rev.  Stat.  1981,  ch. 
23,  par.  12-13)  to  provide  that  whenever  a  rule  of  the  Department  of  Public 
Aid  requires  that  applicants  or  recipients  verify  information  submitted  to  the 
Department,  the  rule  must  specify  the  acceptable  means  of  verification  cr  list 
examples  of  acceptable  verification. 


BILL  18    (page  415) 
DEPARTMENT   OF   PUBLIC  AID 
Background 

During   its   review  of  proposed   rules  of  the  Department  of  Public  Aid,   the 
Committee    discovered    a    number    of    policies    governing    hospital    reimbursement 
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for  inpatient  and  outpatient  services  that  should  be  included  in  the 
Department's  rules.  These  policies  include  the  Department's  maximum 
reimbursement  levels  for  outpatient  and  clinic  services,  the  payment  rate  for 
outpatient  renal  dialysis,  surgical  procedures  which  must  be  performed  in  a 
hospital  outpatient  or  clinic  setting  to  be  reimbursed,  the  Department's 
complete  reimbursement  methodology  for  impatient  services,  and  a 
comprehensive  appeal  procedure  for  hospitals  wishing  to  contest  their  payment 
rates.  In  light  of  the  Department's  failure  to  specify  these  policies  in  their 
rules,  the  Committee  directed  that  legislation  be  drafted  to  require  the 
Department  to  include  these  policies  in  the  Department's  rules. 

Summary 

Adds  Section  5-5. 11a  to  the  Public  Aid  Code  (III.  Rev.  Stat.  1981,  ch. 
23,  par.  5-5. 11a).  Specifies  various  provisions  that  the  Department  of  Public 
Aid  must  include  in   its  rules  governing   hospital   reimbursement. 


BILL  19    (page  417) 
DEPARTMENT   OF   PUBLIC  AID 
Background 

Section  5-5  of  the  Public  Aid  Code  authorizes  the  Department  of  Public 
-Aid  to  adopt  rules  specifying  the  types  of  medical  services  which  various 
classes  of  recipients  may  receive.  Section  5-5  specifies  that  the  classification 
is  to  be  based  upon  the  classes  of  persons  designated  in  Section  502  of  the 
Code.  In  reviewing  the  Department's  rules,  however,  the  Committee 
concluded  that  the  Department  had  exceeded  its  statutory  authority  by 
establishing  subclasses  of  persons  who  are  eligible  for  different  medical 
services,  rather  than  adhering  to  the  classes  designated  in  Section  5-2.  The 
Committee  recommends  that  Section  5-5  of  the  code  be  amended  to  clarify  that 
the  Department  is  prohibited  from  establishing  such  subclasses,  and  must 
classify  eligible  services  based  only  on  the  classes  of  persons  designated  in 
Section   5-2. 
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Summary 

Amends  Section  5-5  of  the  Public  Aid  Code  (III.  Rev.  Stat.  1982  Supp., 
ch.  23,  par.  5-5).  Provides  that  the  Department  of  Public  Aid  in 
establishing  classes  of  persons  who  are  eligible  for  various  medical  services 
shall   be  limited  to  the  classes  specified   in  Section  5-2  of  the  Code. 


BILL  20    (page  423) 
DEPARTMENT   OF   PUBLIC   AID 
Background 

Section  5-5. 6a  of  the  Public  Aid  Code  requires  that  the  Department  of 
Public  Aid,  no  later  than  July  1,  1982,  promulgate  new  methods  for 
reimbursing  skilled  and  intermediate  care  nursing  facilities  which  care  for 
recipients  of  medical  assistance.  Prior  to  July  1,  1982  the  Department  had 
used  what  is  known  as  a  "point  count"  system  tor  determining  a  facility's 
reimbursement  rate.  The  Department  of  Public  Aid  took  the  position, 
however,  that  Section  5-5. 6a  does  not  apply  to  two  types  of  nursing  facilities 
-  skilled  nursing  facilities  for  pediatrics  and  intermediate  care  facilities  for 
the  mentally  retarded.  After  the  Department  refused  to  amend  its  rules 
governing  these  facilities  to  abandon  the  point  count  system  and  establish  new 
reimbursement  procedures,  the  Committee  directed  that  legislation  be  prepared 
to  amend  Section  5-5. 6a  to  specify  that  it  applies  to  the  nursing  facilities  in 
question. 

Summary 

Amends  Section  5-5. 6a  of  the  Public  Aid  Code  (III.  Rev.  Stat.  1982 
Supp.,  ch.  23,  par.  5-5. 6a).  Provides  that  Section  5-5. 6a  applies  to  skilled 
care  facilities  for  pediatrics  and  intermediate  care  facilities  for  the  mentally 
retarded. 
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BILL  21    (page  425) 
DEPARTMENT   OF   PUBLIC  AID 
Background 

The  Committee's  review  of  rules  proposed  by  the  Department  of  Public 
Aid  governing  reimbursement  of  skilled  nursing  facilities  for  pediatrics  and 
intermediate  care  facilities  for  the  mentally  retarded  revealed  several 
problems.  These  included  (1)  the  failure  to  specify  the  Department's 
standards  for  determining  whether  a  facility  has  adequate  staff;  (2)  the 
omission  of  standards  used  to  determine  whether  the  Department  will  reduce  a 
facility's  payment  rate  and  seek  repayment  of  amounts  previously  paid  because 
the  facility's  staffing  was  found  to  be  inadequate;  and  (3)  the  failure  to 
provide  an  accurate  and  complete  statement  of  the  manner  of  converting  a 
facility's  "point  counts"  into  reimbursement  rates.  The  Committee 
recommended  that  legislation  be  drafted  to  require  the  Department  to  include 
these  policies  in  the  Department's   rules. 

Summary 

Amends  Section  5-5.5  of  the  Public  Aid  Coae  (III.  Rev.  Stat.  1982 
Supp.,  ch.  23,  par.  5-5.5).  Specifies  various  provisions  that  must  be 
included  in  the  rules  of  the  Department  of  Public  Aid  if  the  Department  uses 
a  "point  count"  system  to  determine  the  payment  rate  for  nursing  facilities. 
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PRIOR   RECOMMENDATIONS   FOR   LEGISLATION 

Ten  bills  recommended  by  the  Committee  were  enacted  into  law  during 
1983.  The  following  summary  lists  the  status  of  each  bill  recommended  by  the 
Committee  for  consideration  during   1983. 

HB853  (Public  Act  83-638)  amends  the  incorporation  by  reference 
requirements  for  agency  rules  established  by  the  Illinois  Administrative 
Procedure  Act.  The  Act  deletes  the  requirement  that  the  agency  file  a  copy 
of  the  incorporated  material  with  the  Secretary  of  State  as  well  as  maintain  a 
copy  at  the  agency's  office. 

SB583  (Public  Act  83-891)  deletes  the  exemption  from  the  Illinois 
Administrative  Procedure  Act  for  State  Board  of  Education  statements, 
guidelines,   and  policies  which  do  not  have  the  force  of  law. 

HB1447  would  delete  the  provision  of  Section  4(c)  of  the  Illinois 
Administrative  Procedure  Act  under  which  agencies  rules  are  valid  if  a  person 
has  "actual  knowledge"  of  the  rule,  even  if  the  rule  has  not  been  filed  with 
the  Secretary  of  State.      The  bill   has  been   placed   in   interim  study. 

SB487  (Public  Act  83-/56)  amends  various  travel  statutes  of  State 
agencies  to  delete  the  requirement  that  the  agencies'  travel  rules  be  filed  in 
accordance  with  the   Illinois  Administrative   Procedure  Act. 

SB476  (Public  Act  83-1036)  amends  the  Coin-Operated  Amusement  Device 
Tax  Act  to  change  the  imposition  of  the  tax  from  $10  on  each  coin  slot  to  $10 
on  each  device. 

SB477  would  amend  Section  9  of  the  Cigarette  Tax  Act  (III.  Kev.  Stat. 
1981,  ch.  120,  par.  453.9)  to  delete  the  provision  requiring  every  distributor 
who  is  not  a  manufacturer  of  cigarettes  to  file  a  return  with  the  Department 
of  Revenue  showing  the  quantity  of  cigarettes  manufactured.  The  bill  has 
been   placed   in   interim  study. 
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SB478  (Public  Act  83-160)  amends  the  Messages  Tax  Act,  the  Gas 
Revenue  Tax  Act,  the  Public  Utilities  Revenue  Act,  the  Cigarette  Tax  Act, 
and  the  Liquor  Control  Act  to  provide  that  credit  memoranda  or  refunds 
issued  by  the  Department  of   Revenue  earn  interest. 

HB740  would  amend  Section  5-13  of  the  Illinois  Savings  and  Loan  Act 
(III.  Rev.  Stat.  1981,  ch.  17,  par.  3147)  to  provide  that  property  appraisals 
and  appraisers'  qualifications  are  subject  to  regulation  by  the  Commissioner  of 
Savings  and   Loans.      The  bill   has  been  tabled  pursuant  to  Rule  79E. 

SB454  (Public  Act  83-159)  amends  Section  9  of  the  lead  Poisoning 
Prevention  Act  (III.  Rev.  Stat.  1981,  ch.  11 U,  par.  1309)  to  authorize  the 
Department  of  Public  Health  to  extend  the  thirty  day  period  which  property 
owners  are  granted  to  remove  lead  substances,  if  the  condition  is  not  an 
imminent  health  hazard. 

SB455  (Public  Act  83-255)  amends  Section  10  of  the  Hospital  Licensing 
Act  (III.  Rev.  Stat.  1981,  ch.  I11i,  par.  151)  to  require  the  Department  of 
Public  Health  to  adopt  rules  setting  forth  standards  for  determining  when 
emergency  action  is  required  to  terminate  a  research  program  or  experiment 
conducted  by  a   licensed   hospital. 

HB  728  (Public  Act  83-175)  transfers  from  the  Department  of  Agriculture 
to  the  Department  of  Public  Health  the  responsibility  for  administering  the  law 
in   regard  to  salvage  warehouses. 

HB729  (Public  Act  83-494)  repealed  the  obsolete  "Act  to  regulate  the  sale 
of  paints,  oils  and  other  articles  or  compounds  used   in  connection  therewith." 

SB419  would  address  an  overlap  between  the  Department  of  Corrections 
and  the  Department's  School  District  by  providing  that  the  school  district  is 
part  of  the  administrative  structure  of  the  Department.  The  bill  is  awaiting 
Senate  concurrence  to  a  House  amendment. 

SB/51  would  address  a  regulatory  overlap  concerning  commercial  driving 
schools     by     amending     the     Vehicle     Code     to     provide     that     State     Board     of 
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Education   approval    is   not   required   for   instructors   who   teach   exclusively    in   a 
commercial  driving   school.      The  bill   has  been  placed  in   interim  study. 

HB784  (Public  Act  83-1072)  amends  the  Illinois  Natural  Areas 
Preservation  Act  (III.  Rev.  Stat.  1981,  ch.  105,  par.  701  et  seq.)  to  eliminate 
the  joint  rulemaking  authority  of  the  Illinois  Nature  Preserves  Commission  and 
the  Department  of  Conservation.  Under  Public  Act  83-1072  the  Commission 
will  adopt  rules  with  the  advice  and  approval  of  the  Department. 
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85rd  GENERAL  ASSEMBLY 
State  of  Illinois 


1983  and  1984 
INTRODUCED BY 


BILL  1 


SYNOPSIS:       (Ch.  127,  new  par.  1005.04) 

Amends  The  Illinois  Administrative  Procedure 
"Act  to  permit  a  rule  to  provide  for  its  automatic  repeal  on  a 
date  specified  in  the  rule,  provided  that  notice  of  repeal  is 
published  in  the  Illinois  Register  not  les3  than  30  nor  more 
than  60  days  prior  to  the  effective  date  of  the  repeal.  Not 
applicable  to  emergency  rules. 


LRB8307672RCsb 


A  BILL  FOR 
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L=o330767?'Csb 

L                      AM         ACT         to         add         Section         5.04         to       "The       Illinois  <+3 

2  Administrative    Procedure    Act"?    aoproved    September       22*       1975*  4-9 

3  as    amended.  50 

~         Se it   enacted   by   the  People  of  the  State  of  Illinois*  5 ^ 

5     represented  in  the  General  Assembly: 

5        Section   1.   Section   5.0A-   is   added   to   "The   Illinois  35 

7     Administrative   Procedure   Act"?  approved  September  22*  1975*  57 
S     as  amended*  the  added  Section  to  read  as  follows: 

(Ch.  127*  new  par.  1005.04)  5° 

Sec.  5.04.   Automatic  repeal  of  rules.  A  rule  may  gravida  a  1 

S2 

L 9     repeal  shall  be  effective  on   the   date   specified*   provided  6 3 
LI 
L2 

1 3     effective  date  of  the  repeal.  This  Section  shall  not  apply  to  6 5 
any  rules  filed  pursuant  to  Section  5.02  of  this  Act 


for  its  automatic  reoeal  on  a 

date 

specified  in  the  rule.  The 

repeal  shall  be  effective  on 

the 

date   specified*   provided 

that   notice   of   the   repeal 

is 

published   in  the  Illinois 

3ecister  not  less  than  30  nor 

more 

than  SO  davs  orior  to   the 

effective  date  of  the  repeal  . 

Thi  s 

Section  shall  not  applv  to 

364 


83rd  GENERAL  ASSEMBLY 
State  of  Illinois 

1983  and  1984 
INTRODUCED BY 


BILL  2 


SYNOPSIS:       (Ch.  127,  par.  1004) 

Amends  The  Illinois  Administrative  Procedure 
Act.  Provides  that  no  agency  shall  assert  the  invalidity  of 
one  of  its  own  rules  upon  which  an  opposing  party  has  relied. 

LRB8307671JMcb 


A  BILL  FOR 
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LR38307671JMCO 

AN  ACT  to  amend  Section  4  of  "The  Illinois  Administr  at  i  v< 
rocedure  Act"*  approved  September  22 *  1975*  as  amended. 


51 


3         3e  it  enacted  by  the  People  of   the   State   of   Illinois*  5 5 

w  represented  in  the  General  Assemply: 

5  Section   I.   Section   4   of   "The  Illinois  Administrative  57 

6  Procedure  Act"*  approved  September  22*  L975*  as   amended*   is  59 

7  amended  to  read  as  follows: 

(Ch.  127*  par.  1004)  60 

3         Sec    4.     Adoption    of    Rules;   Public   Information*  62 

9  Availability  of  Rules.)  (a)  In  addition  to  other   rule-mat<ing  63 

10  requirements  imposed  by  law*  each  agency  shall:  64 

LI         1.   adopt   rules  of  practice  setting  forth  the  nature  and  66 

12  requirements  of  all  formal  hearings;  67 

13  2.   nake   available   for   public   inspection   all    rules  69 

14  adooted  by  the  agency  in  the  discharge  of  its  functions.  70 

15  (b)   Each    agency    shall    make   available   for   public  72 

16  inspection  all  final  orders*  decisions  and   opinions*   except  73 

17  those  deemed  confidential  by  state  or  federal  statute  and  any  7^» 
19  trade  secrets. 

19  (c)   Mo   agency   rule   is   valid  or  effective  against  any  76 

20  person  or  party*  nor  may  it  be  invoked  by  the  agency  for   any  77 

21  purpose*    until   it   has   been   made   available   for   public  73 

22  inspection  and  filed  with  the  Secretary  of  State  as   required  7=» 

23  by   this   Act.    This  provision  is  not  applicable  in  favor  of 

24  any   person   or   party   who   has   actual   knowledge   thereof.  30 

2 5  However*   no   agency   shall assert the  invalidity  of  a  rule  3 1 

2  6  which  it  has  adopted  pursuant  to  this  Act   when   an   opposing  3  2 

27  party  has  relied  upon  such  rule. 

28  (d)   Rule— making  which  creates  or  expands  a  State  mandate  34- 
2q  on   units  of  local  government*  school  districts,  or  community  35 

30  college  districts  is  subject  to  the  State  Mandates  Act.    The  s.b 

31  reauirsd   Statement   of   Statewide  Policy  Objectives  snail  oe  37 

32  published  in  the  Illinois  Register  at  the  same  time  that   the 
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L*B'830767LJ,*cb 


1  first  notice  under  Section  5. 01  is  published  or    when  the  rule      33 

2  is  published  under  Section  5.02  or  5.0.3.  9  0 
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83rd  GENERAL  ASSEMBLY 
State  of  Illinois 

1983  and  1984 
INTRODUCED BY 


BILL  3 


SYNOPSIS:       (Ch.  hi   i/2f   pars.  214  and  214.1) 

Amends  the  Radiation  Protection  Act.  Delays 
until  1985  the  accreditation  requirement  for  persons 
administering  radiation  to  humans  under  supervision  of 
certain  medical  licensees.  Extends  the  period  during  which 
to  gain  the  experience  needed  to  qualify  for  accreditation. 
Voids  certain  licensing  rules  of  the  Department  of  Nuclear 
Safety  and  requires  the  Department's  adoption  of 
accreditation  rules  by  January  1,  1985.  Effective 
immediately. 


LRB8307229JMjs 


A  BILL  FOR 
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LR38307229JMjs 

L         AN   ACT   to   amend.  Sections   4  and  4.1  of  the  "Radiation  54 

2  Protection  Act"*  aporoved  July  17 »  1959*  as  amended.  56 

3  3e  it  enacted  by  the  People  of   the   State   of II 1  inoi  s.  6  0 

4  represented  in  the  General  Assemoly: 

5  Section    I.   Sections    4   and   4.1   of   the   "Radiation  62 

6  Protection  Act"*  approved  July   17*   1959*   as   amended*   are  63 

7  amended  to  read  as  follows: 

(Ch.  Ill  1/2*  par.  214)  65 

3        Sec.  4»   Limitations  on  application  of  radiation  to  human  67 

9  beings.-   No   person  snail  intentionally  administer  radiation  63 

10  to  a  human  being  unless  such  person  is  licensed  to  practice  a  69 

11  treatment   of   human   ailments   by   virtue   of   the   Illinois  70 

12  Medical*  Dental  or  Podiatry  Practice  Acts*  or*  as  technician*  71 

13  nurse   or   other   assistant*  is  acting  under  the  supervision*  72 

14  prescription-  or  direction  of  such  licensed   person.   However* 

15  no  such  technician*  nurse  or  other  assistant  acting  under  the  73 
L6  supervision   of  a  person  licensed  under  the  "Medical  Practice  74 

17  Actw»  approved  June  30*  L923*  as  amended*  or  under  "An  Act  to  75 

18  regulate  the  practice  of  podiatry  in  the  State  of   Illinois"*  76 

19  approved    April   26*.   1917*   as   amended*-   shall   administer  77 

20  radiation  to  human  beings  after  January  1»  19 8  5-^  £4-9*   unless  7? 

21  accredited   by   the   [Department  of  Nuclear  Safety.   No  person  30 

22  authorized  by  this  section  to  apply  ionizing  radiation   shall 

23  apply   such  radiation  except  to  those  parts  of  the  human  body  3  1 
2*-  specified   in   the   Act   under   which   such   person   or    his  32 

25  supervisor   is   licensed.    Nothing   in  this  Section  shall  be  33 

26  deemed  to  relieve  a  person  from  complying  with  the  provisions  34 

27  of  Section  6a.  3  5 

(Ch.  Ill  1/2*  par.  214.1)  37 

23         Sec.  4.1.   ( a )  The  Department  shall  promulgate  such  rules  39 

29  and  regulations  as  an      necessary   to   establish   a   minimum  ^0 

30  course   of  education  and  continuing  education  requ i raments  in  "3  1 

31  the  administration  of  radiation  to  human  b«?inqs  to  be  met   by  ?2 
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LR38307E29JMJS 


1  all   nurses*   technicians*  or  other  assistants  who  administer 

2  radiation  to  human  beings  under  the  supervision  of   a   person 

3  licensed   under   the   Illinois   '•"edical   or  Podiatry  Practice 

4  Acts.   The  rules  and  regulations  of  the  Department   shall   be 

5  consistent    w i tn    national    standards   in   regard   to   the 

6  protection  of  the  health  and  safety  of   the   general   puolic. 

7  The  Department  shall  by  rule  or  regulation  provide  for 
3  accreditation  based  upon  experience  and  skill  for  nurses* 
9  technicians*   and  other  assistants  who  have  oeen  employed*  in 

10  the  field  of  administering  radiation   to   human   beings*   not 

11  less   than   36   *4   of  the  60  4*3  months  immediately  preceding 
12-  January  I*  1985  i*#4. 

1 3  (b)   Those   rules   adopted   by   the   Department   entitled 

14  "Licensing   Persons   in   the   Practice   of   Medical  Radiation 

15  Technology"*  effective  January  l*  1984*  and   codified  at       32 

16  Illinois   Administrative   Code   Part  40  1*  shall  be  void  as  of 

17  the  effective  date  of  this  amendatory  Act  of  1994»   Rules  and 
13  regulations  to  administer  the  accreditation   requirements   of 

19  this   Act   shall   be  adopted  by  the  Department*  in  accordance 

20  with  the  provisions  of    The  Illinois  Administrative   Procedure 

21  Act*  to  be  effective  not  1  a-ter    than  January  1*  1935. 

22  Section  2«   This  Act  takes  effect  upon  becoming  law. 
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85rd  GENERAL  ASSEMBLY 
State  of  Illinois 

1983  and  1984 
INTRODUCED BY 


BILL  4 


SYNOPSIS:       (Ch.  141,  par.  120) 

Amends  the  Uniform  Disposition  of  Unclaimed 
Property  Act.  Provides  that  hearings  upon  claims  filed  under 
the  Act  shall  be  conducted  by  the  Director  of  the  Department 
of  Financial  Institutions  or  a  hearing  officer  designated  by 
him.  Requires  that  the  Director  review  the  findings  and 
decision  of  each  hearing  and  issue  a  final  written  decision. 


LRB8307676JMcb 


fiscal  ,Mo!c  Art 
ray  is  sp^wafifs 


A  BILL  FOR 
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LR38307676J^cb 

L         AN  ACT  to  amend  Section  20  of  the  "Uniform  Disposition  of      52 

2  Unclaimed    Property   Act"*   approved   August   17*   19bl,  as      53 

3  amended.  5<+ 


3e  it  enacted  by  the  People  of the   State   of   Illinois 

represented  in  the  General  Assembly: 


6  Section   1.   Section   20   of   the  "Uniform  Disposition  of 

7  Unclaimed   Property   Act"t   approved   August   17,   1961*    as 
3  amended*  is  amended  to  read  as  follows: 

(Ch.  1<*1,  par.  120) 

9  Sec.  20.   (a)  The  Director  shall  consider  any  claim  filed 

10  under  this  Act  and  may*  in  his  discretion*  hold  a  bearing  and 

11  receive   evidence   concerning   it.    Such   bearing   shall   be 

1 2  conducted  by  the  Director  or  by  a  hearing  officer   designated 

13  bv  him.  No  hearings  shall  be  bel d  if  the  payment  of  the  claim 

14  is   ordered   by   a   court*   if   the   claimant   is  under  court 

15  jurisdiction*  or  if  the  claim  is  paid  under   Article   XXV   of 

16  the   Probate   Act   of  1975*  as  now  and  hereafter  amended.  The 

17  Director  or    hearing  officer  shall  prepare   a   finding   and   a 
19  decision  in  writing  on  each  hearing*  stating  the  substance  of 

19  any   evidence   heard   by  him*  his  findings  of  fact  in  respect 

20  thereto*  and  the  reasons   for   his   decision.    The   0  i  rector 

2 1  shall   review   the   findings  and  decision  of  eacti    hearing  and 

22  issue  a  final  written  decision.   The  f i  nal  decision  shall   be 

23  a  publ ic  record. 

24.  (b)   Tf   the   claim   is   allowed*   and  after  deducting  an 

25  amount  not   to   exceed   S20   to   cover   the   cost   of   notice 

26  publication    and    related    clerical   expenses*   the   State 

27  Treasurer  shall  make  payment  forthwith*  upon  notification   by 
23  the  Director. 

29  (c)   In   order   to  carry  out  the  purpose  of  this  Actf  the 

30  fees  of  any  person  or  company  for   discovering   escheatea   or 

31  abandoned   funds   in   the   custody   of  the  Unclaimed  Property 

32  division  of  the  Department  of  Financial  Institutions  for   ana 
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on    behalf    of    a    claimant    shall     be    limited    to    not    more    than    1.0%  39 

of      the      amount      collected*      unless      the      amount    collected    is  90 

SltOCO.OO    or    less.  91 

This    Section    shall    not    apply    to   the    fees    of      an      attorney  92 

at      law      duly      appointed    to    practice    in    a    State   of    the   United  93 
States    who    is    employed   by    a   claimant   on    a   contractual       basis. 
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SYNOPSIS: 


(Or.  17,   par.  2305) 


Amends  "An  Act  to  provide  for  the  regulation  of 
mortgage  bankers",  to  specify  that  the  Illinois,  residential 
foreclosure  rate  relates  to  loans  originated  by  a  lender. 
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1         AM   ACT   to  amend  Section  r>    of  "*n  Act  to  provide  for  the      43 


2     regulation  of  mortgage  bankers"?  approved  September  15?  197T, 


49 


3  as  amended.  50 

**                     3e  it  enacted  by  the  People  of   the   State   of   Illinois.  54 

5  represented  in  the  General  Assembly? 

6  Section   I*   Section   6   of   "An   Act   to  provide  for  the  56 

7  regulation  of  mortgage  bankers"?  approved  September  15»  1977?  57 
3  as  amended*  is  amended  to  read  as  follows: 

(Ch.  17,  par.  2306)  59 

9        Sec.  6.   No  mortgage  banker  shall  engage  in  the   business  61 

10  of  mortgaqe  banking  unless  he  holds  a  valid  license  issued  to  62 

LI  him  under  this  Act. 

12  The   national   residential   mortgage   foreclosure  rate  on  64 

13  government  insured  mortgage*  shall  be  determined  annually  by  65 
14.  the   Commissioner.    The   national    residential    mortgage  66 

15  foreclosure  rate  on  government  insured  mortgages  shall  be  the  67 

16  quotient  determined  by  dividing  (a)  the  number  of  foreclosure 

17  proceedings  on  government- insured  loans  instituted  in  the  63 
13  United  States  during  the  5  immediately  preceding  calendar  69 
1"?  years  by  (b)  the  number   of   government   insured   residential  70 

20  mortgage   loans   originated  in  the  United  States  during  the  5 

21  immediately  preceding  calendar  years.  71 

22  Ouring  the  first  year  following  the  effective  date  of  73 
Z3  this    Act*    the    statewide   maximum   foreclosure   rate   on  74 

24  government  insured  mortgages  snail  be  a  figure   2   times   the  75 

25  national   residential  mortgage  foreclosure  rate  on  government 

26  insured  mortgages.   Ouring   the   second   year   following   the  76 

27  effective   date  of  this  Act  the  statewide  maximum  foreclosure  77 

23  rate  on  government  insured  nortgaqes  shall  be   a   figure   1.5  73 

29  tines   the   national  residential  mortgage  foreclosure  rate  on  ~9 

30  government  insured  mortgages.  Curing  the  third  year  following 

21  the   effective   data   of   this   Act   the   statewide    maximum  30 

32  forec1 osure   rata   on  government  insured  mortgages  snail  :e  a  31 


375 


-2- 


LS38307230JSsb 


figure   1.25   times    the    national    residential    mortgage  32 

foreclosure   rate  on  government  insured  mortgages.  During  the  33 

fourth  year  following  the  effective   cate   of   this   Act   the  34 

statewide   maximum   foreclosure   rata   on   government  insured  35 
mortgages   shall   be   a   figure   tne   same   as   the   national 

residential  foreclosure  rate  on  government  insured  mortgages.  36 

The   statewide   maximum   foreclosure   rate   shall   be  the  33 

figure  used  by  the  Commissioner  to   monitor   the   foreclosure  39 
performance  of  mortgage  bankers- 

The  Commissioner  shall  conduct  an  audit  of  each  mortgage  91 

oanker  who  has  a  foreclosure  rate  above  the  statewide  maximum  92 

foreclosure  rate*  with  the  purpose  of  determining  whether  the  93 

rate  has  resulted  from  practices  which  deviate  from  sound  and  94 

accepted  mortgage  underwriting  practices*  including   Put   not  95 
limited    to   credit   fraud*   appraisal   fraud   and   property 

inspection  fraud.  For  the  purposes  of  conducting  such   audit*  96 

the   Commissioner   may  accept  materials  prepared  for  the  U.S.  97 
Department  of  Housing  and  Urban  Development. 

The  Illinois  residential  foreclosure  rate   on   government  99 

insured   mortgages   for  a  particular  mortgage  banker  shall  be  100 

the   guotient   determined   by   dividing   (a)   the   number   of  LOL 

foreclosure   proceedings   instituted  in  Illinois  during  the  5  102 
immediately  preceding  calendar  years   on   government   insured 

residential   mortgage   loans   wrfe*  which   such   licensee  has  103 

originated  within  such  period  had  any  eawneet-tw  by   (b)   the  104 

number   of   government   insured   residential   mortgage   loans  106 
originated   in   Illinois   by   such   1  icensee   during   the    5 

immediately    preceding   calendar   years    wr»n — w*-f«n »««*•  103 

*f  eenaee — h-a-s — t'^H any  ■  'Connect  ion.    Except   as  prow  iced  in  109 

Section  7  of  this  Act*  any  mortgage  banker  who  snows   to   the  in 

satisfaction  of  the  Commissioner  that  he  will  comply  with  the  111 

requirements  and  regulations  of  Sections  3  *nd  10  of    ".his  let  112 

shall  be  issued  3  license  uoon  payment  of  a  £500  license  fee.  113 

All   licenses   issued  under  this  Act  shall  expire  on  the  next  114 
following  April  30. 
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1  The      Commissioner      shall       hold      public      nearinqs    and    take 

2  testimony    from    the    public    concerning    the    licensee    during      the 

3  course  of  this  audit.  The  Commissioner  shall*  at  the 
<v  conclusion    of    the    audit*    make    public   notice    of      nis       findings 

5  and    shall    also    make    public    notice    as    to    any    action    taken   with 

6  resoect    to    the    licensee.       If    any    action    is    taken   with    respect 

7  to  the  licensee*  the  Commissioner  shall  make  public  notice  as 
9  to  the  nature  of  that  action*  The  Commissioner  shall  also 
9  jive      full      consideration      to      the      findings      of      this      audit 

10  whenever      reappl ication      is      made      by      the    licensee    for    a   new 

1L  1 icense   under    this    Act. 

12  The    Commissioner    shall    develop*   with      each      licensee      who 

13  has  a  foreclosure  rate  aoove  the  statewide  maximum 
14-  foreclosure   rate*    a   plan   which   shall    be      designed      to      reduce 

15  that      licensee's      Illinois      residential       foreclosure      rate   on 

16  government    insured   mortgages    to   a    figure   below   the      statewide 

17  maximum   foreclosure    rate   on   government    insured   mortgages. 

18  whenever  the  Commissioner  finds  that  a  mortgage  banker's 
l?  foreclosure  rate  on  government  insurad  mortgages  is  unusually 
Z0  high    within    a   particular    geographic    irea*      he      shall       require 

21  that      mortgage      banker      to      submit      such      information      as      is 

22  necessary      to      determine      whether      tnat        mortgage        DanKer's 

23  practices  have  constituted  credit  fraud*  appraisal  fraud  or 
Z<-  property    inspection    fraud*      The   Commissioner    shall    promulgate 

25  such   regulations    as    are   necessary    to      determine      whether      any 

26  mortgage      banker»s      foreclosure    rate    is    unusually    high    within 

27  a    particular    area* 
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SYNOPSIS:  (Ch.    73,    par.    1065.13) 

Amends  the  Insurance  Code  to  provide  that  the 
Director  of  Insurance  shall  approve  statistical  plans 
reasonably  adopted  to  each  of  the  rating  systems  on  file  with 
him.  Provides  that  the  approved  plans  shall  be  filed  with 
the   Secretary  of   State. 
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}  m  i  n  7  A  TO  : 


a."       iCT       to       omend    Sec-ion    <+bo    of    the    "Illinois     Insurance 
Coda"i     approved    June    2°,     1°37,     as     amended. 


Section  1.  Section  -+66  of  the  "Illinois  Insurance  Coca'S 
■approved  June  2q»  1937,  as  amended*  is  amended  to  read  as 
follows: 

(Ch.    73,    par.     1065.13) 

Sec.  466.,  Pate  administration.  (!)  Recording  ani 
Peoorting  of  Loss  and  Expanse  Experience. 

The  director  snal  1  promulgate  reasonaola  rules  in-1  s  h  .a  1  1 
approve  statistical  plans,  reasonably  adapted  to  eacn  of  the 
rating  systems  on  file  with  him*  which  may  be  modified  from 
time  to  time  and  which  shall  be  used  thereafter  by  eacn 
comoany  in  the  recording  and  reporting  of  its  loss  ana 
countrywide  exaense  experience,  in  order  that  the  experience 
of  all  comoanies  may  be  made  available  at  least  annually  in 
such  form  and  detail  as  may  be  necessary  to  aid  nim  in 
determining  whether  rating  systems  comply  with  the  standards 
set  cortn  in  Section  4-56.  An  approved  statistical  plan  ne°d 
not   ^e   adopted   as   a  rule,  but  s'-'all  be  made  available  for 

oupl  ic  inspection  and  a  copy  of  the  plan  shall  be _f H ed with 

the  Secretary  of  State.  Such  rules  and  plans  may  also  pr-)viJe 
for  the  recording  and  reporting  of  expense  experience  items 
-thich  3m  specially  applicable  to  this  state  ana  are  not 
susceotible  of  determination  by  a  proratinq  of  countrywide 
expense  experience.  In  promulgating  such  rules  and  aoo  rov i ng 
p'ans,  the  'Director  snail  give  due  consideration  to  tne 
rating  systems  en  file  .vitn  him  and  in  orier  that  sucn  rules 
and  pi  ans  may  be  as  uniform  as  is  practicaole  amon  :  tKe 
several  states,  to  the  rules  and  to  the  form  of  the  ?l jpj 
used  for  such  rating  systems  in  other  states.  \o  company 
shall  be  required  to  record  or  re  Port  any   experience   on   .an 
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1  experience  classification  which  it  does  not  use  in  the  Taking  31 

Z  of  its  rates  or    to  record  or  report   its   exoerience   on   any  32 

3  basis   or   statistical   plan   that  differs  from  that  union  is  33 

<t  regularly  employed  and  used   in   the   usual   course  of       suc.n  i.u 

3  comoany's   ousmess*   nor   shall   any   comoany  be  required  to 

b  record    or  recort  its   loss   experience   on   a   classification  :5 

7  basis   tfcst   is   inconsistent  with  the  rating  system  f  i  1  eel  by  36 

1  it.  nor  shall  it  be  required  to  report  such  experience  to  any  37 

9  rating   organisation   of   whic.n   it   is   not   a    memoer    or  33 

13  subscriber*   or   to   an   agency  operated  by  or  subject  to  trie 

11  control  of   such   a   rating   organization.   Any   comoany   not  31? 

12  reporting   such   experience  to  a  rating  organization  or    otner  ^0 

13  agency   designated   by   the   Director?   shall    report    such  ~>  1 
L^  experience  to  the  Director.  The  Director  may  designate  one  or 

lc  iore   rating  organizations  or  other  agencies  to  assist  hin  in  32 

16  .gathering  all  such   experience   and   in   making   compilations  a2 

17  thereof.   The   experience   of   any   company   filed   with   the  9^ 
L3  Director  snail   be   deemed   confidential   and   shall   not   be  95 

19  revealed   by   the   Oirector-  to   any   other   company  or  otner 

20  person.   provided.   however*   that   the   Director   may    make  96 

21  compilations   of   all  experience*  including  the  experience  of  97 

22  any  such  company*  or  of  such  experience  and   the   compilation  93 

23  made   by   the  designated  rating  organization  or    otner  agency. 

2<*  411  such  compilations*  whether  made  by  the  Director  or  by  any  99 

25  designated  rating  organization  or  other  agency*  snail  be  nade  IDC 

26  available*  subject  to  reasonable  rules  promulgated  by  tie  101 
37  Director*  to  companies  and  rating  organizations.  102 
2d  (2)        Interchange  of  Rating  ?ljn  Data  1C<* 

29  ceasonable   rules   and   plans   may   be  promulgated  by  the  I,;-. 

30  Director  for   the   interchange   or"   data   necessary   ""or   the  107 

31  appl  ication  of  rating  plans. 

32  (3)   Consultation  with  Dtner  States 

33  In  jr^ier  to  further  uniform  administration  of  rite 
3<i  regulatory  laws*  -.he  Director  and  ever/  company  ano  r.jtin; 
3*5  organization   ^ay  exc^anr?       infor  nation   an  l    experience  lata 
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-it1^  insurance  suoervisory  officials*   coirpan  ies  an  i       ratina  1L- 
or-;ani;ations   in  other  states  and  -iay  consult  with  them  with 

respect  to  rate  making  ana  the  application  of  rating  systems.  LL: 

(<•■)   'ules  and  Regulations  LLT 

Tne    Director  may    make  reasonable   rules   and   regulations  LL"? 

necessary  to  effect  the  purpose  of  this  Article.  122 
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(Ch.      148,    par.    221) 


Amends  the  Religious  and  Charitable  Pooling 
Trust  Act  to  make  trust  funds  subject  to  the  record-keeping 
requirements  of   Section    133   of    the    Insurance   Code. 
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1  aw    ACT         to       amend       Section       21       of       tne       "taligious       and  45 

2  Charitable       ?isk       Pooling       Trust       Act"*     approved    September     3,  46 

3  1977,    as    amended.  47 

4  ?e     it    enacted    by    the    °eopl e    of the       State      of       Illinois*  5 1 

?  represented    in    the    General     Assembly: 

h                      Section       I.       Section       21    of    the    "Religious    and    Charitaole  53 

T  '.  isk    Pooling    Trust       Act"*       approved       September       3*       1977,       as  54 

3  amended,    is    amended    to    read    as    follows: 

(Ch.    1^8 t    par.    221)           -  56 

"        Sec.   21.   Trust  funds  established  under  this  Act  ann  all  53 

.1  oersons  interested  therein   or   dealing   therewith   snail   be  bC 

.1  subject   to  the  provisions  of  Sections  133 *  L4Q»  ^01»  402  and 

.2  <+03  of  tne  Illinois  Insurance  Code,  as  amended.  s2 
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SYNOPSIS:      (ch.  73,  par.  668) 


Amends  the  Illinois  Insurance  Code  to  specify 
that  with  respect  to  a  guaranty  fund  or  guaranty  capital  fund 
accumulated  by  domestic  mutual  companies,  such  company  must 
maintain  the  statutorily  required  minimum  surplus  at  all 
times. 
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AN   ACT   to   amend   Section  56  of  the  "Illinois  Insurance      51 
Coae"?  aporoved  June  29*  1937*  as  amended.  53 


Be  it  enacted  by  the  People  of   the   State   of   Illinois, 
represented  in  the  General  Assembly: 


5  Section   I.   Section  56  of  the  "Illinois  Insurance  Code"* 

6  approved  June  29*  1937*   as  amendedt  is  amended   to   read   as 

7  follows: 

(Ch.  73*  p^r,    668) 

9  Sec.   56.     Accumulation   of   guaranty   fund  or  guaranty 

9  capital.   Any  company   subject   to   the  provisions   of   tnis 

10  article*   may   provide  for  a  surplus  either  by  accumulating  a 

11  guaranty  fund  or    a  guaranty  capital  as  follows: 

12  (a)   Guaranty  Fund.  It  may  accumulate  a  guaranty  fund   by 

13  borrowing   money   at  an  interest  rate  not  exceeding  seven  per 
I>  centum  per  annum  under  agreements  approved   by   the   Oi rector 

15  which   shall   provide  that  such  loan  and  the  interest  thereon 

16  shall  be  repaid  only  out  of  the  surplus  of   such  company   in 

17  excess   of   the   minimum   <wrg-m«+   surplus   required  of  such 
l^  company  by  Section   43»   Such   excess   of   surplus   shall   be 

19  calculated  upon   the   fair  market  value  of    the  assets  of  the 

20  company*  and  such  guaranty  loan  fund  shall  constitute  and   be 

21  enforcible  as  a  liability  of  the  company  only  as  against  such 

22  excess   of   surplus*  Any  unpaid  balance  of  such  guaranty  fund 

23  loan  shall  be  reported  in  the  annual  statement   to   oe   filed 
2<*  with  the  Director  and  no  reoayment  of  said  fund  shall  be  nade 

25  unless   the   Oi rector  shall  have  been  notified  by  the  company 

26  at  least  thirty  days  in  advance  of  such   proposed   raoaynent. 

27  (b)   Guaranty  Capital.  It  may  in  addition  to  any  advances 
23  provided   for   herein*   estaol  isn   and   maintain   a   guaranty 

29  capital  divided  into  shares  having  a  par  value   of   not   more 

30  than  one  hundred  dollars  nor  less  than  five  dollars  each.  The 

31  guaranty   capital   shall   be  applied  to  the  payment  of  losses 

32  only  when  the  company  has  exhausted  its  assets  in   excess   of 
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1  unearned  premium  reserve  and  other  liabilities;  and  when  thus  39 

Z  impaired  the  directors  nay  make  good  the  whole  or  any  part  of  90 

3  it   by   assessment   on   its   policyholders  as  provided  for  in  91 

A-  Section  60.  Said  guaranty  capital  may?  by  vote  of   the   ooard  92 

5  of   directors   of   the  company  and  the  written  consent  of  the  93 

6  Director  be  reducea  or  retired  by  any  amount*   provided   tnat 

7  the  net  surplus  of  the  company  together  with  the  remaining  94- 
If  guaranty  capital  shall  equal  or  exceed  the  amount  of  minimum  95 
9  *r-ro-t-n»+   surplus   required   by  Section  ^3*  and  due  notice  of  96 

10  such  proposed  action  on  the  part   of   the   company   shall   be  97 

11  published   in  a  newspaper  of  general  circulation*  approved  by 

12  the  Director*  not  less  than  once  each  week  for  at  least   four  98 

13  consecutive   weeks   before   such   action  is  taken.  No  company  9<» 
1<^  with  a  guaranty  capital*  which  has   ceased   to   do   business*  IOC 

15  shall  divide  any  part  of  its  assets  or  guaranty  capital  among  101 

16  its   shareholders  unless  it  has  paid  or  it  has  otherwise  Oevn 

17  released  from  its  policy   obligations.   The   holders   of   the  102 
13  shares  of  such  guaranty  capital  shall  be  entitled  to  interest  103 

19  not   exceeding   seven   per  centum  per  annum*  payable  from  the  lO-v 

20  surplus  in  excess  of  the  mini  mum  original-  surplus  required  of  135 

21  the  company  by  Section  ^3.  In    the  event   of   dissolution   and  106 

22  liquidation   of   such   a   company  after  the  retirement  of  all 

23  outstanding  obligations  of  the  company*  the  holders   of   such  107 
Z<+  shares   of    guaranty    capital    shall   be   entitled   to   a  103 

25  preferential  right  in  the  assets  of  such  company  equal  to  the  109 

26  par  value  of  their  share  of  such  guaranty  capital  before   any 

27  distribution  to  members.  110 
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Amends  The  Civil  Administrative  Cede  of 
Illinois.  Authorizes  the  Department  of  Public  Health  to 
adopt  rules  for  the  implementation  of  federally  -  funded 
health  programs. 
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L         AN    ACT    to    amend    Section    5  5.27    of   "The   Civil  V? 

2  Administrative  Code  of  Illinois'**  approved  March  7,  L9L7,   as  50 

3  amended.  5L 

<*         Be   it   enacted   by   the  People  of  the  State  of  Illinois*  5  5 
5     represented  in  the  General  Assembly: 


Section  1.   Section  55.27  of   "The   Civil   Administrative  57 

Code   of   Illinois**   approved   March  7,  1917*  as  amended*  is  53 
amended  to  read  as  follows: 

(Ch-  127,  par-  55-27)  60 

Sec-  55-27  To  accept,  receive   and   receipt   for   Federal  62 

monies,   for  and  in   behalf  of  the  State,  given  by  the  Federal  63 

government  under  any  Federal  law   to   the   State   for   health  64> 

purposes,   surveys   or   programs,   and  to  adoot  the  necessary  65 
rules  for  the  implementation  thereof  pursuant  to  The  Illinois 


14-     Administrative  Procedure  Act- 
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SYNOPSIS:       (Ch.  Ill  1/2,  par.  4153-206) 

Amends  the  Nursing  Home  Care  Reform  Act  of  1979 
to  authorize  the  Department  of  Public  Health  to  provide,  by 
rule,  for  exceptions  to  the  requirement  that  training  courses 
for  nurse's  aides,  orderlies  or  nurse  technicians  be 
completed  within  120  days  of  initial  employment,  but  requires 
proficiency  exams  taken  in  lieu  of  such  training  to  be 
completed  within  that  period. 
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1  AM   *CT   t:  amend  Section  3-206  of  the  "Nursing  Hone  Care      52 

2  Reform  Act  of  1979"*  approved  August  23 »  1979,  as  amended.         54- 


3e  it  enacted  by  the  °eopla  of th* 

represented  in  the  General  Assembly: 


of 11 inoi s» 


5  Section   1.   Section   3-206   of   the   "Nursing   Home  C3re 

6  Reform  Act  of  1979",  approved  August  23*  1979t  as  amended,  is 

7  amended  to  read  as  follows: 

(Ch.  Ill  1/2,  par.  4153-206) 

9  See.  3-206.  The  Department  shall  prescribe   a   curriculum 

9  for   training  nurse's  aides*  orderlies  and  nurse  technicians. 

10  (a)   Ho   person*   except   a   volunteer   who   receives   no 

11  compensation   from   a   facility   and   is  not  included  for  the 

12  purpose  of  meeting  any  staffing  requirements  sat  forth  by  the 

13  Department*  shall  act  as  a  nurse's   aide*   orderly   or   nurse 

14  technician   in   a   facility*   nor  shall  any  person*  under  any 

15  other  title*  not  licensed*  certified*  or  registered  to  render 

16  medical  care  by  the  Department  of  Registration  and  Education* 

17  assist-  with  the  personal  or  medical  care  of   residents   in   a 
13  facility*-     unless    such    person    meets    the    following 

19  requirements: 

20  (1)   3e  at  least  16  years  of  age*  of  temperate  habits  and 

21  good  moral  character*  honest*  reliable  ana  trustworthy; 

22  (2)   3e  able  to  speak  and  understand  the  English  language 

23  or  a  language  understood  by  a  substantial  percentage  of      the 

24  facility's  residents: 

25  (3)   Provide   evidence   of   -employment  or    occuoation.  if 

26  any*   and   residence   for   2   years   prior   to   his    present 

27  employment; 

29  (^)   Have   completed   at  least  1  years  of  jrade  school  or 
2°  provide  proof  of  equivalent  knowledge; 

30  ("?)   ?egin  a   current   course   of   training   for   nurse's 

31  dices.   orderlies   and   nurse   technicians,   aoproved   by  tne 

32  Oeoartment ,  within  ^5   days   of   initial   employment   in   the 
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1  capacity      of       a       nurse's    aide*    orderly    or    nurse    technician    at 

2  any    facility.       Such   courses    of    training    shall    be    succassfully 

3  completed  within  120  days  of  initial  employment  in  the 
*  caoacity      of    a    nurse's    aide*    orderly    or    nurse    technician    at    a 

5  facility*       subject      za      such      reasonable      exceptions       as      the 

6  Cecartment    -nay    prescribe    by    rule.      The    Department    shall     adopt 

7  rules  and  regulations  for  such  courses  of  training.  These 
3  rules  and  regulations  shall  include  nrocedures  for  facilities 
o  to   carry      on      an      approved      course      of      training      witnin       the 

LO  facility. 

LI  However*      no    person    who    on    the    effective    date    of    this    Act 

12  has    been   continuously    employed    at    the    same    facility      for      one 

13  year  or  has  been  employed  at  more  than  one  facility  for  2 
3.4  years  as  a  nurse's  aider  orderly  or  nurse  technician  shall  be 
15  required  to  complete  such  a  course  of  training*  and  no 
IS  student  intern  snail  be  required  to  complete  a  course  of 
17  training. 

19  In    lieu    of    completion    of    an   approved    Prtor — 13  -begi'nntn-3  -a 

19  course   of    traininq    as    required   oy    this    Section   any    person   who 

20-  is    or   will    be   employed    as    a    nurse's    aide*      orderly      or      nurse 

21  technician       in      a      facility      may      elect    to    take   a    proficiency 

22  examination.        Upon      the      successful       completion      of      _a      *«e-» 

23  proficiency         examination         within  120         days         of       initial 

24  empl  oyment*    prior — fetj      * eg  inning e — esar^e — <*f — fc.ritwtH^ — -m 

25  r<?qai  red — fry    "thia Seefe  iaw*      no      person      who       is      or    *ill    be 

26  employed    as    a    nurse's    aide*    orderly    or    nurse    technician    shall 

27  oe  required  to  complete  a  course  of  traininq  as  requirea  by 
24  this         Section.            The         Department       shall       adopt       rules       and 

29  regulations    governing    the    composition    and      administration       of 

30  such    proficiency    examinations. 

31  The      facility       shall       develoo       and       implement    procedures* 

32  ««hich    shall    be    approved    oy    the      Department?       for       an      ongoing 

33  review      process*       *hich    shall     take    place    within    the    facility* 

34  for    nurse's    aides*    orderlies    and    nurse    technicians. 

3?  At    the    time    of    eacn    regularly     scneduled    licensure    survey* 
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1  or  at  the  time  of  a  complaint  investigation*   the   Department  125 

2  may  require  any  nurse's  aide*  orderly  or  nurse  technician  who  125 

3  is  required  to  be  trained  under  this  Section*  or  who  has  127 
•V  successfully  completed  a  proficiency  examination  as  describea 

5  in  this   Section*   to   demonstrate*   either   through   written  L 2 3 

6  examination   or   action*  or  both*  sufficient  knowledge  Ln  all  129 

7  areas  of  required  training.  If  such  knowledge  is  inadequate  130 
3  the  Department  shall  require  the  nurse's  aide*  orderly  or  131 
9  nurse  technician  to  complete  inservice  training  and  review  in  L32 

10  the   facility   until   the   nurse's   aide*   orderly   or   nurse  L33 

11  technician   demonstrates   to   the   Department*  either  through  134 

12  written  examination  or  action*  or    both*  sufficient   knowledge 

13  in  all  areas  of  required  training;  and  135 

14  (6)   3e   familiar  with  and  have  general  skills  related  to  137 

15  resident  care» 

16  (b)   Persons  subject  to  this  Section  shall  perform   their  139 

17  duties  under  the  supervision  of  a  nurse.  140 
13  (c)   It  is  unlawful  for  any  facility  to  employ  any  person  142 

19  in  the  capacity  of  nurse's  aide*  orderly  or  nurse  technician*  143 

20  or   under   any   other   title*   not   licensed   by  tne  State  of  144 

21  Illinois  to  assist  in  the  care  of  residents  in  such   facility  145 

22  unless  such  person  has  complied  with  this  Section. 

23  (a)       Proof      of   compliance   by   aach   employee   with   the  147 

24  requirements  set  out  in  this  Section  snail  be  maintained   for  L4d 

25  each   such   employee   by   each   facility   in   the   individual  149 

26  personnel  folder  of  the  employee. 

27  (e)   Each  facility  shall  certify  to  the  Department   on   a  151 
29  form   provided   by   the   Department   the   name   and  residence  152 

29  address  of  each  employee*  and  that  each  employee   subject   to  153 

30  this  Section  meets  all  the  requirements  of  this  Section. 

31  (f)   Any   facility   which  is  operated  under  Section  3--303  155 

32  shall  oe  exempt  from  the  requirements  of  this  Section.  157 
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SYNOPSIS:       (Ch.  Ill  1/2,  pars.  2310  and  2311) 

Amends  the  Alcoholism  Treatment  Licensing  Act. 
Provides  that  the  rules  of  the  Department  of  Public  Health 
shall  specify  the  types  of  records  which  an  alcoholism 
facility  or  program  must  provide  the  Department  with  on 
request.  Provides  that  licensing  fees  shall  apply  to 
alcoholism  programs  as  well  as  alcoholism  facilities. 
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1  AN  ACT  to  amend  Sections  10  and   11   of   tne   "Alcoholism  53 

2  Treatment   Licensing   Act".   approved   August   20*   1976*   as  5^ 

3  amended.  5  5 

*  ae  it  enacted  by  the  People  of   the   State   of   Illinois*  59 

5  represented  in  the  General  Assembly: 

6  Section    1.   Sections   10   and   11   of   the   "Alcoholism  61 

7  Treatment   Licensing   Act"*   aporoved   August   20*   1976*   as  i2 

8  amended*  is  amended  to  read  as  follows: 

(Ch.  Ill  1/2*  par.    2310)  6^ 

9  Sec.   10*   Each   alcoholism  treatment  facility  or  program  b6 

10  shall   provide   the   Department*   on    request*    any    data*  67 

11  statistics*   schedules   and   information  which  the  Department  o3 

12  reasonably  requires.   The  Department's   rules   shall   specify  69 

13  the   types   of   data*   statistics*   schedules  and  information  70 
1 *  which  a  facility  or  program  must  ^ske      available   to   comply  7 l 

15  with  this  Section.  The  confidentiality  of  the  patient  records  73 

16  shall   be   maintained   in   accordance   with  State  and  Federal 

17  regulations  on  confidentiality  of  records.  75 

(Ch.  Ill  1/2.  par.  2311)  77 

1?  Sec.  11.   After  public   hearing   and   after   consultation  30 

19  with   the   Illinois   Department   of   Alcoholism  and  Substance 

20  Abuse*  the  Department  shall  adopt  minimum  rules*   regulations  81 

21  and    standards    for   alcoholism   treatment   facilities   and  9 2 

22  programs.   These  standards  shall  include*  but  not  be   limited 
2  3  to: 

2*+  a.   physical  facility  standards  3*> 

25  b.   health  standards  3 e> 

26  c.   program  standards  38 

27  j.   personnel  standards  9Q 

28  The   initial   license   issued   to  an  alcoholism  treatment  92 

29  facility  or  program  shall  bear  no  fee.   All   renewals   of  an  93 

30  tH*»   initial   license   t^3o*,1 — *"3 — *h« — -a-l-<;onol  i  am — rr'stment 
21  f-ec-f-r-r-ty  shall  bear  a  fae  of  not  mora  than  1100.00  and   shall 
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1  be  based  uaon:  95 

2  (1)  the  size  of  the  facility.  97 

3  (2)  the  complexity  of  the  facility's  program  99 

4  (3)  the  number  of  patients  admittedt  LOL 

5  (<••)  the   cost   to  the  Oepartuent  to  administer  this  Act.  103 
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BILL  12 


SYNOPSIS:       (Ch.  23,  par.  5104) 

Amends  an  Act  regulating  the  solicitation  of 
funds  for  charitable  purposes.  Gives  the  Attorney  General 
discretion  concerning  whether  to  cancel  an  organization's 
registration  for  failure  to  file  an  annual  report.  Section 
currently  makes  cancellation  mandatory.  Provides  that  the 
Attorney  General  set  forth,  by  rule,  standards  used  to 
determine  whether  a  registration  shall  be  cancelled. 
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1  AN  ACT   to   amend   Section   ^   of   "An   Act   to   regulate  52 

Z  solicitation  and  collection  of  funds  for  charitaole  purposes*  53 

3  providing  for  violations  thereof*  and  making  an  appropriation  54 

^  therefor"*  approved  July  26*  1963*  as  amended.  55 

5  ?e   La   enacted   bv   the  People  of  the  Stat«?  of  Illinois*  5 9 

6  represented  in  trie  General  Assembly: 

7  Section  L.  Section  4  of  "An  Act  to  regulate  solicitation  ol 
3  and  collection  of  funds  for  charitable  purposes*  providing  52 
9  for    violations    thereof*    and    making   an   appropriation  63 

10  therefor***  approved  July  26*  1963*  as  amended*  is  amended   to  64 

11  read  as  follows: 

(Ch.  23*  oar.  5134)  66 

12  Sec.   4.    (a)   Every   charitable  organization  registered  63 

13  pursuant  to  Section  2  of  this  Act  which  shall  receive  in   any  70 
1*»  12  month  period  ending  June  30th  of  any  year  contributions  in  71 

15  excess   of   S50*000*   and  every  charitable  organization  whose  72 

16  fund  raising  functions  are   not  carried  on  solely   by   persons    .  74 

17  '*ho   are  unpaid  for  such  services  snail  file  a  written  report 

13  with  the  Attorney  General  ucon  forms  prescribed  by  him*  on  or  75 

19  before  June  30  of  each  year   if   its   books  ar^      kept   on   a  76 

Z0  calendar   basis*  or      within   6  Tionths  after  the  close  of  its  77 

21  fiscal  year  if  its  books  are  kept  on   a   fiscal   year   basis*  73 

22  which   shall   include   a   financial   statement   covering   the 

23  i  mined  i  at  el  y  preceding  12  month   period   of   operation.    Such  79 

24  financial    statement   shall   include   a   balance   sneet   and  30 

25  statement  of  income  and  expense*  and  snail  bn. consistent  witn  31 

26  forms  furnished  by  the  Attorney  General  clearly  setting  forth  iZ 

27  the  following:  gross   receipts   and   gross   income   from   all 

23  sources*  broken  down  into  total  receipts  and  income  from  each  33 

29  separate     solicitation    project    or    source;    cost    of  3<+ 

30  administration;   cost   of   solicitation;   cost   of    proqrams  35 

31  designed  to  inform  or  educata  the  public;  funds  or  properties 

32  transferred   out   of   this   State*   with   ?xclanation   as   to  36 
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1  recipient   and   purpose;   total   net   amount    disoursed    or  37 

2  dedicated   for   each   major  purpose*  charitable  or  otherwise.  33 

3  Such  report  shall  also  include  a  statenent  of  any  changes   in  39 

4  the   information  required  to  be  contained  in  trie  registration 

5  form  filed  on  oehal f  of  such  organization.   The  report   snail  9C 

6  be   signed   by   the  president  or  other  authorized  officer  ana  ?1 

7  the  chief  fiscal  officer  of  the  organization,  and  shall  be  °2 
3  accompanied  by  an  opinion  signed  by  an  independent  certified  93 
9  puclic  accountant  that  the  financial  statement  therein  fairly  94- 

10  represents  the  financial  operations  of   the   organization   in  ^5 

11  sufficient    detail    to   permit   public   evaluation   of   its 

12  operations. 

13  (b)   Svery  organization  registered  pursuant  to  Section  Z  37 
1^  of  this  Act  which  shall  receive  in  any  12  month  period  ending  98 

15  June   30th  of  any  year  contributions  not  in  excess  of  $50*000  99 

16  and  all  of  wnose  fund  raising  functions  are      carried   on   by  103 

17  persons  who  are   unpaid  for  such  services  shall  file  a  written  101 
13  report   with   the   Attorney   General  upon  forms  prescribed  by  102 

19  him*  on  or  before  June  30  of  each  year  if  its  books  are   kept 

20  on   a   calendar   basis*  or  within  6  months  after  the  close  of  103 

21  its  fiscal  year  if  its  books  are  kept  on  a  fiscal  year  basis*  10<+ 

22  which   shall   include   a   financial   statement   covering   the  105 

23  immediately  preceding  12-month  period  of  operation  limited  to 

24  a   statement   of   such   organization's   gross   receipts   from  1C6 

25  contributions*  fund  raising   expenses   including   a   separate  107 

26  statement   of   the   cost  of  any  goods*  services  or  admissions  103 

27  supolied  as  part  of  its  solicitations*  and  the  disposition  of  10"? 
29  the  net  proceeds  from  contributions.   Such  report  shall   jl so 

29  include   a   statement   of   any   changes   in   tne   information  II  ) 

30  required  to  be  contained  in  the  registration   form   filed   on  111 

31  behalf   of   such  organization.   The  reoort  snail  be  si^n^a  by  112 

32  the  president  or   other   authorized   officer   and   tne   chief  113 

33  fiscal  officer  of  the  organization  who  shal  1  . cert i fv  that  the 

34-  statements   therein  are    true  and  correct  to  tne  ;est  of  their  1  1<- 

3  5  k now  1 pdge. 
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1  (c)   cor  any  fiscal  or    calendar  year  of  any   organization  116 

2  registered   pursuant   to   Section.  2  of  this  Act  in  which  such  117 

3  organization   would   have   been   exempt    from    registration  113 
\  pursuant   to   Section   3   of   this   Act  if  it  had  not  been  so  119 

5  registered,  or   in   which   it   did   not   solicit   or   recaiva  12  J 

6  contr inutions.   such   organization   shall   file,  on  or  before 

T  June  30  of  each  year  if  its  oooks  acs      kept   on   a   calendar  121 

3  basis*   or  within  6  months  after  the  close  of  its  fiscal  year  122 

°  if  its  books  aa   kept  on  a  fiscal  year  basis?  instead  of   the  123 

10  reports   required  by  subdivisions  (a)  or  (b)  of  this  Section, 

11  a  report  in  the  form  of  an  affidavit   of   its   president   and  12^ 

12  chief  fiscal  officer  stating  the  exemption  and  the  facts  upon  125 

13  *hich   it   is  based  or  that  such  organization  did  not  solicit  126 

14  or  receive  contributions  in  such  fiscal  year.   The   affidavit  127 

15  shall   also   include   a   statement   of   any   changes   in   tne  123 

16  information  required  to  be  contained  in  the  registration  form 

17  filed  on  behalf  of  such  organization.  129 

18  (d)   The  Attorney  General  mav .  in  his   discretion.   ■»*->++  131 

19  cancel   the   registration   of  any  organization  which  fails  to  133 

20  comply  with  subdivision  (a)f   (b)   or   (c)   of   this   Section  L34 

21  within   the  time  therein  prescribed,  or  fails  to  furnish  such 

22  additional   information   as   is   requested   by   the   Attorney  133 

23  General  within  the  required  time;  except  that  the  time  may  be  13-> 
2*  extended  by  the  Attorney  General  for  a  period  not  to  exceed  3  137 
2  5  months.    The   Attorney  General  shell  r  by  rule,  sen  forth  the  13^ 

26  standards  used  to  determine  whetner  i    registration s.hal  1   be  139 

27  cancelled   as authorized  by  this  subsection.   Such  standards 

2^     shall  be  stated  as  precisely  and  clearly  as   practicable* ^o  L<*0 

2°     inform    fully    those persons   affected.    "lot  ice   of   such  1^1 

30  cancellation  shall  be  mailed  to  the  registrant   at   least   15  1^2 

31  days  before  the  effective  date  thereof.  142 

32  145 
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(Ch.  23,  par.  5112) 


Amends  an  Act  regulating  the  solicitation  of 
funds  for  charitable  purposes.  Gives  the  Attorney  General 
discretion  concerning  whether  to  cancel  the  registration  of  a 
person  or  organization  for  advertising  the  fact  of  its 
registration.  Cancellation  is  now  mandatory.  Provides  that 
the  Attorney  General  shall  set  forth,  by  rule,  standards  used 
to  determine  whether  a  registration  shall  be  cancelled. 
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1  AM  ACT  to   amend   Section   12   of   "An   Act   to   regulate  52 

2  solicitation  and  collection  of  funds  for  charitaole  purposes.  53 

3  providing  for  violations  thereof?  and  making  an  appropriation  5^ 
4-  therefor"*  approved  July  26*  1963*  as  amended.  55 

-         -e   it   enacted   by   the  People  of  the  State  of  [11 inojst  5a 

6  represented  in    tne  General  Assembly- 

7  Section  1.  Section  12  of  "An  Act  to  regulate  61 
3  solicitation  and  collection  of  funds  for  charitaole  purposes*  s2 
•9  providing  for  violations  thereof t  and  making  an  appropriation  63 

10  therefor"*   approved  July  26t  1963*  as  amended*  is  amended  to  6^ 

11  read  as  follows^ 

(CM.  23,  par*  5112)  66 

12  See.  12»  Registration  under  this  Act  snail  not  be   deemed  oS 

13  to  constitute  an  endorsement  by  the  State  of  Illinois  of  the  69 
!■«■  charitable   organization*   professional    fund    raiser*    or  70 

15  professional   solicitor   so   registered.  It  shall  be  unlawful  71 

16  for  any  charitable  organization*  professional  fund  raiser*  or 

17  professional  solicitor  to  represent*  directly  or  indirectly*  72 
13  for  the  purpose  of  solicitation  and  collection  of  funds  for  73 
1<?  charitable  purposes*  in  any   form   or   manner   whatsoever   by  7^ 

20  advertising  or  otherwise*  that  it  has  registered  or  otherwise  75 

21  complied   with   the   provisions   of   this   Act.   The  Attorney  76 

22  General  may*  in  his  discretion*  jh*j++  cancel  the  registration  77 

23  of  any  organization*  professional  fund  raiser*  or  7a 
ZW  professional   solicitor   which  or  *ho  violates  tne  provisions  79 

25  of  this  Section.   The  Attorney  General  sh^l  1  *   bv   rulai set  30 

2  6  forth    the standards    by    -jhjch he    sh.all   maxe thjs 

27  determination.   Such  standards  shall  Ive  stated as jr°cisel  /  5  1 

29  and   clearly   is   pract icaol  e* to  inform  cu11y  those  persons  32 

29  affected. 
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SYNOPSIS: 


(Ch.  127  1/2,  par.  154) 


Amends  an  Act  regulating  the  sale  and  use  of 
qasoline  and  volatile  oils.  Provides  that  Fire  Marshal's 
rule  making  authority  includes  authority  for  rules  requiring 
tank  repair  contractors  to  file  certificate  of  insurance  and 
rules  governing  the  dismantling  of  abandoned  bulk  storage 
plants. 
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A  BILL  FOR 
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1  AN   ACT   to   amend   Section   2  of  "An  Act  to  regulate  the  49 

2  storage*   transportation?   sale   and   use   of   gasoline    and  50 

3  volatile  oils"*  approved  June  23*  1919*  as  amended.  52 

4  3 e  JLS enacted   by   the  People  of  the  State  of  III  inoiS)  5 6 

5  recresented  in  the  General  Assembly; 

6  Section  1*   Section  2  of  HAn  Act  to  regulate  the  storage*  53 

7  transportation*  sale  and  use  of  gasoline  and  volatile  oils"*  59 
3  approved  June  28*  1919*  as  amended*  is  amended  to  r<iad  as  60 
9  follows: 

CCh»  127  1/2,  par.  154)  62 

10  Sec.  2.   Except  in  cities  or   villages   where   regulatory  64 

11  ordinances   upon   the   subject   are   now   or  may  hereafter  be  65 

12  adopted*  the  Office  of  tne  State  F i re  Marshal   has   power   to  66 

13  make  and  adopt  reasonable  rules  and  regulations  governing  the  67 

14  keeping*  storage*  transportation*  sale  or  use  of  gasoline  and  63 

15  volatile   oils*   including   rules   requiring  that  underground 

16  storage   tank   repair   contractors   file   a   certificate    of  69 

1 7  insurance  with  the  State  Pire  Marshal  ^nd  rules  jovernjnq  the  7 0 
1 3  dismantling  of  aoandoned  bulk  storage  plants »  71 
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BY 


BILL  15 


SYNOPSIS: 


(Ch.  141,  pars.  101  and  123) 


Amends  the  Uniform  Disposition  of  Unclaimed 
Property  Act.  Defines  the  term  "active  express  trust". 
Provides  that  the  Director  of  the  Illinois  Department  of 
Financial  Institutions  shall  net  require  the  filing  of 
routine  periodic  reports  indicating  whether  property  subject 
to  the  Act  is  being  held. 
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1  -"J       4CT       to       amend       Sections        i       ana       23       of    tne    "Unifor-i 

2  Disoosition    of    Unclaimed    ^operty     Act",    aporoved      Au.iust       17, 

3  1961»    as    amended. 


3g _i_t enacted by   the  °qoo  l  e  of 

represented  in  the  General  Assembly: 


S t ate  of  r  1 1  i  no i s 


Section  I-  Sections  1  ano  23  of  the  "Uniform 
Oisoosition  of  Unclaimed  °roperty  ict"t  approved  August  17» 
1^61,  as  amended*  are  amended  to  read  as  follows: 

(Ch.  141,  par.  101) 

Sec.  1.  As  used  in  this  Act»  unless  the  context 
otherwise  requires: 

(a)  "banking  organization"  neans  any  bank.  trust 
comoany.  savings  bank.  industrial  bank*  land  bank,  safe 
ceposit  company,  or  a  private  banker  engaged  in  business  in 
this  State. 

(b)  "Business  association"  means  any  corporation  (other 
than  a  oubl ic  corporation),  joint  stock  company,  business 
trust,  partnership,  or  any  association  for  business  purposes 
of  2  or  more  individuals. 

(c)  "Financial  organization"  means  any  savings  anu.  1  u  in 
association,  building  and  loan  association,  cradit  union, 
currency  exchange,  co-operative  bank  or  investment  company, 
engaged  in  business  in  this  State. 

(d)  "Holder**  means  any  person  in  possession  of  property 
subject  to  this  Act  belonging  to  another,  or  who  is  trustee 
in  case  of  a  trust,  or  is  indebted  to  mother  ;n  in 
obi  igation  suoject  to  this  Act. 

(e)  "Life  insurance  corporation"  moons  anv  association 
or  corporation  transacting  within  this  State  tne  business  of 
insurance  on  tne  lives  of  oersons  or  insurance  appertaining 
thereto,  including,  but  not  by  way  of  1  imitation,  endowments 
an  J  annu i t  i es. 

ft-')  ,,:Z-in$rn       means   a   depositor  in  case  of    a  deposit?  a 
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oeneficiary  in  Cdse  of  a  trust?  a  creditor,  clananti  or 
payee  in  case  of  other  chases  in  action,  or  any  person  having 
a  legal  or  equitaole  interest  in  property  ^uojecc  to  this 
Act.  or  his  leqal  representative. 

(q)  "Person"  means  any  individual,  business  association. 
;overnnent  or  political  subdivision.  public  corporation. 
public  auchorit/.  estate*  trust.  2  or  more  persons  having  a 
joint  or  common  interest,  or  any  other  le^jal  or  commercial 
ent i  ty . 

(h)  ••Utility"  means  any  person  who  owns  or  operates 
within  this  State,  for  public  use.  any  clant.  equipment, 
property*  franchise.  or  license  for  the  transmission  of 
communications  or  the  production.  storage.  transmission. 
sale?  delivery.  or  furnishing  of  electricity,  water,  stsai. 
oil  or  gas  . 

(i)  "(Director"  means  the  Director  of  the  Illinois 
"Department  of  Financial  Institutions. 

(i)       "Active   express   trust"   means   a   trust   which   i  s 

created  in  express  terms  in  a   written   instrument  or whj  ch 

arises  from  tie  direct  and  positive  action  of  the  parties  as 
evidenced  by  written  instrument,  words  expressed  or  botn.  end 


in  which  the  trustee  is  charged  with  active  du< 
out  the  purpose  of  the  trust. 

(Ch.  141»  par.  123) 

Sec.  23.  The  Qi rector  shall  not  require  ; 
file    routine    oariodic       reports i  nd  ic  at  i  no       wh; 


:o   c  ar  r- 


sue  |  ec t to  this  Act  is  being  neld. However .  if  the  director 

nas  reason  to  bel  ieve  that  any  oerson  nas  failed  to  report 
property  in  accordance  with  this  Act.  he  may  make  a  demanu  by 
certified  mail .  return  receipt  requested,  that  such  reoort  oe 
maoe  and  filed  with  the  Director.  The  report  of  abandonee 
prooertv  or  any  other  raoort  required  shall  oe  made  and  filed 
m i th  the  director  within  bO  days  after  receipt  of  the  lemand. 
Th-j  Director  may  at  rejsonanle  ti  •!»■:•  s  and  upon  reasonable 
no-.  ic=   examine  the  records  of  env  person  if  the  Director  ~..<s 
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1  reason  to  believe  that   such   person   has   failaa   to   reoort  125 

2  prooerty  that  should  have  been  reoorted  pursuant  to  this  Act.  126 

3  The   actual   cost   of   any   examination   or  investigation  123 
<*  incurred  by  the  Oepartment  in  administering  any  provision   of  L2"> 

5  this    Act.    shall   be   oorne   by   the   holder   examined  or  13  1 

6  i nv est i  gated  if: 

(I)   A  written  demand  for  a  report  has  been  naoe  ana   not  132 

3  forthcoming   in  the  time  period  specified  in  this  Section,  or  133 

9  (2)   a  recort  has  been  received  and   additional   procerty  L35 

13  reportable  under  tne  Act  is  discovered  by  such  examination  or  L37 

11  investigation.   No  holder  shall  be  liable  to  pav  more  tnan  an  13: 

12  amount   equal   to  that  discovered  by  such  investigation,  as  a  L39 

13  cost  of  examination  or  investigation.  L4C 
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SYNOPSIS: 


(Ch.  23,  par.  5-5.5; 


Amends  the  Public  Aid  Code  to  provide  that 
skilled  nursing  and  intermediate  care  facilities  have  the 
right  to  have  a  representative  of  the  facility  present  during 
patient  assessments  conducted  to  determine  the  facility's 
payment  rate. 
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A  BILL  FOR 
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1  AN  ACT  to  amend  Section  5-5.5  of  "The  Illinois  Public  Aid  53 

2  Code"*  approved  April  lit  1967,  as  amended.  55 

3  3e   it   enacted   by   the  People  of  the  State  of  Illinois*  59 

4  represented  in  the  General  Assembly: 

5  Section  L.   Section  5-5.5  of   "The   Illinois   Public   Aid  51 

6  Code"*   approved   April   LI*   1967*  as  amended*  is  amended  to  62 

7  read  as  follows: 

(Ch.  23.  par.  5-5.5)  64 

3         Sec.   5—5.5.   Elements   of   Payment    Rate.     (a)     The  66 

9  Department   of   Public  Aid  shall  develop  a  prospective  method  67 

10  for   determining   payment   rates   for   skilled   nursing    and  63 

11  intermediate   care  services  in  nursing  facilities  composed  of  o9 

12  the  following  cost  elements: 

13  (1)   Standard  Services*  with  the  cost  of   this   component  71 

14  being   determined   by  taking  into  account  the  actual  costs  to  72 

15  the  facilities  of  these  services. 

16  (2)  Patient  Services*  with  the  cost  of  this  component  74 
IT  being  determined  by  taking  into  account  the  actual  costs  75 
13  incurred  by  the  facilities  based  on  their  rate  of  utilization  76 

19  of  these  services*  as   derived   from   an   assessment   of   the  77 

20  patient   needs   in   the  nursing  f acil  ities.   A  faci 1 i ty  snal  1  73 

2 1  have  the  right  to   have   a   representative   of   the   facility  7 9 

22  present  during  patient  assessments  conducted  to  determine  the 

23  facility's   payment   rate.    The   Illinois   Department   snail  30 

24  initiate  a  project*  either  on  a  pilot  basis  or   statewide   to  31 

25  reimburse  the  cost  of  patient  services  based  on  a  methodology  52 

26  which   utilizes   an   assessment  of  patient  needs  to  determine  33 

27  the   level   of   reimbursement.   This   methodology   snail    be 

23  different   from   the   payment   criteria   for  patient  services  35 

29  utilized  by  the  Illinois  Department   on   July   It   1931.    Gn 

30  *arch  1*  1932*  and  each  year  thereafter*  until  such  time  wnen  it 

31  the   Illinois   Department  adonts  the  methodology  used  in  sucn  17 

32  project  for  use  statewide  or  the  Illinois  Department   reports  33 
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1  to   the   Legislative   Advisory  Committee  that  the  methodology 

2  did  not   meet   the   Department's   goals   and   objectives   and 

3  therefore  is  ceasing  such  oroject*  the  Illinois  Department 
<+  shall  report  to  the  General  Assembly  on  the  implementation 
5  and  progress  of  such  project.  The  reoort  shall  include: 

S  (A)   A   statement   of  the  Illinois  Department • s  goals  =md 

7  objectives  for  such  project; 

3  (3)   A  description  of    such  project*  including  the   number 

9  and  type  of  nursing  facilities  involved  in  the  project; 

10  (C)   A   description   of   the   methodology   used   in   such 

11  project; 

12  (0)      A        description        of        the        Illinois        Department's 

13  application   of   the   methodology; 

14  (?)       A      statement      on      the      methodology's      effect      on    the 

15  quality    of    care   given      to      patients       in      the      sample      nursing 

16  f ac  il i  ties;    and 

17  (F)  A  statement  on  the  cost  of  the  methodology  used  in 
19  such  project  and  a  comparison  of  this  cost  with  the  cost  of 
1"  the  current  payment  criteria* 

2D  (3)   Ancillary   Services*   with   the   oayment   rate  being 

21  developed  for  each  individual  type  of  service.   Payment  shall 

22  be  made  only  when  authorized  under   procedures   developed   by 

23  the  Department  of  3ubl ic  Aid. 

24-  («•)   Nurse's    Aide   Training,   with   the   cost   of   this 

25  component  being  determined  by  taking  into  account  the   actual 

26  cost  to  the  facilities  of  such  training.   The  rate  adjustment 

27  described  in  this  subparagraph  shall  commence  on  March  I, 
23  1980. 

29  (b)   In  developing  a  prospective  method   for   determining 

30  payment   rates   for   skilled   nursing   and   intermediate  care 

31  services  in  nursing  facilities*  the  Department  of  °uolic   Aid 

32  may  consider  the  following  cost  elements: 

33  (1)  Reasonable  capital  cost  determined  by  utilizing 
3^  incurred  interest  rate  and  the  current  vilue  of  the 
35  investment*   including   land*  and  a  depreciation  factor  based 
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1  on   estimated   depreciable   straight-line    life*    utilizing  125 

2  composite   rates*   or  by  utilizing  such  other  reasonaole  cost  12S 

3  related  methods  determined  by  the  Department. 

<V         (2)   °rofit»  with  the  actual  amount   being   producad   and  123 

5  accruing   to   the   providers  in  the  form  of  a  return  on  their  IZ^ 

6  total   investment*   on   the   basis  of         their    ability    to  130 

7  economically   and  efficiently  deliver  a  type  of  service.   The  131 

8  method  of  payment  may  assure  the  opportunity   for   a   profit*  132 

9  but   shall   not  guarantee  or  establish  a  specific  amount  as  a 

10  cost.  13<* 
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SYN0PSIS:       (Ch.  23,  par.  12-13) 

Amends  the  Public  Aid  Code  to  provide  that 
whenever  a  rule  of  the  Department  of  Public  Aid  requires  that 
applicants  or  recipients  verify  information  submitted  to  the 
Department,  the  rule  must  specify  the  acceptable  means  of 
verification  or  list  examples  of  acceptable  verification. 
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A  BILL  FOR 
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1  AM    ACT    to    amend    Section    12-13    of    "The    Illinois    ?ubl  ic    Aid  49 

2  Code"»    approved    April     11,    1967,    as    amended.  51 

3  3e       it       enacted by       the    °eoolq    of    trie    State    of    Illinois,  5 5 

4  represented    in    the    General     Assembly: 

5  Section    1.       Section    12-13    of       "The      Illinois      Puol  ic      Aid  57 

6  Code",       approved      April       11,       1967,    as   amended,    is    amended    to  50 

7  read    as    follows: 

(Ch.  23,  par.  12-13)  60 

3        Sec.  12-13.  Rules  and  regulations.)   The  Department  shall      62 

9  make  all  rules  and  regulations  and  take  such  action  as  may  be      t>4 

10  necessary  or  desirable  for  carrying   out   the   provisions   of      65 

11  this   Code,   to   the   end   that  its  spirit  and  purpose  may  be 

12  achieved  and  the  public  aid  programs  admini stered  efficiently      56 

13  throughout  the  State.   However,   the   rules   and   regulations      67 

14  shall   not   provide   that   payment  for  services  rendered  to  a      o8 

15  specific  recipient  by  a  person  licensed   under   the   "Medical      69 

16  Practice   Act",   approved   June  30»  1923,  as  amended*  whether      70 

17  under  a  general  or  limited  license,  or  a  person   licensed   or 

13  registered   under  other  laws  of  this  State  to  provide  dental,      71 

19  optometric,  or  pediatric  care,  may  be   authorized   only   ..hen      72 

20  services  ar>s      recommended   for   that   recipient   oy  a  person      73 

21  licensed  to  practice  medicine  in  all  its  branches.  74 

22  *h*nevf>r    a   rule   of   the   heoartment   requires   t.nat   an      7  6 

23  applicant   or   recipient   verify  information  submitted  to  tne      77 

24  Oeoartment ,  the  rule,  in  order  to  make  the  public  fully  aware      73 
25 
26 

2 7  examples  of  acceptable  means  of  verification. 
23         The  provisions  of  "The  Illinois  Administrative   Procecure 

29  Act",   as   now  or       hereafter   amended,   are  hereby  expressly 

30  adopted  and  incorporated   herein,   and   shall   applv   to   ill 

31  administrative    rules    and    procedures    of   the   Illinois 

32  department  under  this  Act,   except   that   Section   5   of   the 
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aopl icant   or   recipient 

verifv  information  submitted  to  tne 

Ceoartment,  the  rule,  in 

order  to  make  the  public  fully  aware 

of  .vhet   information   is 

required   for   verification,   shall 

specify   the   acceptable 

means  of  verification  or  shall  list 
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1  Illinois   Administrative  °rocedure  Act  relating  to  procedures  87 

Z  for    rule-making  Joes  not  apply  to  the  adootion   of   any   rule  83 

3  required  by  federal  law  in  connection  with  which  the  Illinois  39 

^  Department    is    precluded    by    law   from   exercising   my  30 

5  discretion*   and   the   requirements   of   the    Administrative  91 

5  Procedure   Act   with   respect   to   contested   cases   are   not  92 

7  applicaole   to   (1)    hearings    involving    eligibility    of  93 

3  applicants   or  recipients  of  puM ic  aid*  (2)  supoort  hearings 

9  involving  responsible  relatives*  or   (3)   personnel   hearings  95 

LQ  involving  matters  arising  under  Section  12-13.1.  96 
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(Ch.    23,    new  par.   5-5. 11a) 


Amends  the  Public  Aid  Code  to  provide  that  the 
Department's  rules  governing  clinic  and  outpatient  hospital 
services  shall  include  the  Department's  maximum  reimbursement 
payment  levels  for  outpatient  and  clinic  services,  the 
payment  rate  for  outpatient  renal  dialysis,  and  a  list  of 
surgical  procedures  which  must  be  performed  in  a  clinic  or 
outpatient  setting  to  be  reimbursed  by  the  Department. 
Provides        that       where        the        Department's  reimbursement 

methodology  for  inpatient  services  includes  an  inpatient 
hospital  utilization  maximum  modified  from  an  earlier  fiscal 
year,  the  Department  shall  include  a  description  of  the 
method  of  modification.  Provides  that  rules  contain  appeal 
procedure . 
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AN    ACT    to   add    Section    5-5.  lla    to    "The    Illinois    Public    Aid  54 

Code",    approved    April     11,     1967,    as    amended.  56 


3  Be    it    enacted    by    the   People   of      the      State      of       Illinois' 

u  represented    in    the    General    Assembly- 


Section  I.  Section  5-5. ila  is  added  to  "The  Illinois 
Public  Aid  Code"?  approved  April  11,  I967t  as  amended.  the 
added   Section    to   read   as    follows: 

(Ch.  23t    new   par.    5-5. Lla) 

See.  5— 5.11a.  The  Department's  rules  governing  outpatient 
hospital  services  and  clinic  services  shall  include,  but  not 
be  limited  to»  the  Department's  maximum  reimbursement  payment 
levels  for  outpatient  and  clinic  services,  the  payment  rate 
for  outpatient  renal  dialysis,  and  a  listing  of  surgical 
procedures  which  must  be  performed  in  a  hospital  outpatient 
or  cl inic  setting  to  be  reimbursed  by  the  Department. 

'•<here  the  Department's  reimbursement  methodology  for 
inpatient  hospital  services  includes  as  an  element  use  of  an 
inpatient  hospital  utilization  maximum  which  is  modified  from 
an  earl ier  fiscal  vear  util ization  maximum,  the  Department 
shall.  in  its  rules  for  establishing  such  metnodology, 
include  a  complete  description  of  tne  method  for  makinc  such 
mooi  f  icat  ions .  The  rules  shall  also  provide  an  appeal 
procedure  which  provides  the  hospital  with  tne  opportunity  to 

submit   additional evidence  and  reguest  prompt  administrative 

review  of  inpatient  payment  rates  and   utilization   maximums. 

The  requirements  of  this  Section  shall  not  be  construed 
to  relieve  the  Department  of  the  responsibility  for  adopting 
rules  which  specify  the  Department's  payment  levels,  rates  or 
formulas  where  they  may  otherwise  be  required. 
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SYNOPSIS: 


(Ch.  23,  par.  5-5) 


Amends  the  Public  Aid  Code  to  specify  that  the 
Department  of  Public  Aid  may  classify  the  medical  services  to 
be  provided  only  in  accordance  with  the  classes  of  persons 
designated  in  Secrion  5-2  as  eligible  for  medical  assistance. 
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1  A.'J       ACT       to    amend    Section    5-z    of    "The    Illinois    Public    Aid  50 

2  Code'S    approved    April     11*     1967*    a's    amended.  52 


~e    it    jnact^d    3v    the    People    of       the       State       of 111  inoi s i 

»or?sentgj    in    trie    General     Assembly: 


Section  1.  Section  5-5  of  "The  Illinois  -uolic  Aid 
Code"*  approved  April  lit  L967t  as  amended*  is  amended  to 
read    as    follows: 

(Ch.    Z3»    par.    5-5) 

Sec.  5-5.  Medical  services.)  The  Illinois  department*  by 
rule*  shall  determine  the  quantity  and  quality  of  the  medical 
assistance  for  which  payment  will  be  authorized*  and  the 
medical  services  to  oe  provided*  which  may  include  all  or 
part  of  the  following:  { L )  inpatient  hospital  services;  (2) 
outpatient  hospital  services;  (3)  other  laboratory  and  x-ray 
services;  {<*)  skilled  nursing  home  services;  (5)  physicians' 
services  whether  furnished  in  the  office*  the  patient's  home* 
a  hospital*  a  skilled  nursing  home*  or  elsewhere;  (6)  medical 
care*  or  any  other  type  of  remedial  care  furnished  by 
licensed  oract i t ioners ;  (7)  home  health  care  services;  (8) 
private  duty  nursing  service;  (9)  clinic  services;  (10) 
dental  services;  (11)  physical  therapy  and  related  services; 
(12)  prescribed  drugs*  dentures*  and  prosthetic  devices;  and 
eyeglasses  prescribed  by  a  physician  skilled  in  the  diseases 
of  the  eye*  or  by  an  optometrist*  whichever  the  person  may 
select;  (13)  other  diagnostic*  screening*  preventive*  and 
renab  i  1  itat  ive  services;  (!•+)  transportation  and  such  other 
expenses  as  may  be  necessary;  (L5)  medical  treatment  of  rape 
victims*  as  defined  in  Section  1(a)  of  the  J.ape  Victims 
Emergency  Treatment  Act*^  for  injuries  sustained  as  a  result 
of  the  rape*  including  examinations  and  laooratory  tests  co 
discover  evidence  which  may  be  used  in  criminal  oroceedings 
arising  from  the  rape;  (L6)  the  diagnosis  and  treatment  of 
sickle   cell  anemia;  and  (17)  any  other  medical  car?*    and  any 
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1  other  tvpe  of  remedial  care  recognizee)  under  trie  laws  of  this  35 

2  State?  but  not  including  abortions?  or   induced   miscarriages  36 

3  or   premature   births*  unless?  in  the  opinion  of  a  physician? 

<?  such  procedures  are  necessary  for   the   preservation   of   the  37 

5  life   of   the   woman   seeking   such   treatment?   or  except  an  33 

a  induced  oremature  birth  intended  to   produce   a   live   v i ab 1  a  39 

7  child   and   such  procedure  is  necessary  for  the  health  cf  the  90 

3  mother  or  her  unborn   child.    Tne   Illinois   Department?   by  92 

9  rule?   shall   prohibit   any   physician  from  providing  medical 

10  assistance  to  anyone  eligible  tnerefor  under  this  Code  *nnr<2  93 

11  such   physician   has   been   found   guilty   of   performing   an  9*? 

12  abortion  procedure  in  a  wilful  and  wanton  manner  upon  a  woman  95 

12  who  was  not  pregnant  at  the  time  such  aoortion  procedure  was  96 
1^  performed.  The  preceding  terms  include  nursing  care  and  93 
15  nursing  home  service  for  persons  who  rely  on  treatment  by  99 
15  spiritual  means  alone  through  prayer  for  heal  ing. 

17         Tie   Illinois   Department?   by   rule?  may  distinguish  and  101 

13  classify   the   medical   services   to   be   provided   on  1 y    in  102 

19  accordance   with  the  classes  of  persons  designated  in  Section  103 

20  5-2. 

21  The  Illinois  Department  shall  establish  such   regulations  105 

22  -overning   the   Jisoensing   of   health   services   under   this  106 

23  Article  as  it  shall  deem  appropriate.  In  formulating  these  107 
2^  regulations   the   Illinois   Department  shell  consult  with  and  103 

25  give  substantial  weight  to  the  recommendations  offered  by  the  L09 

26  Legislative  Advisory  Committee.   "The  Department   snoul  d   seek  1U 

27  the    advice    of   formal   professional   advisory   committees 

2^  aoooinced  by  the  Director  cf  the  Illinois  Department  for   cne  111 

2q  purpose    of    providing    regular    advice    on   policy   and  112 

30  administrative  matters  to  the  Illinois  Department.  112 

21         All  dispensers  of  medical  services  shall  be   racutre:!   *o  115 

32  maintain    ana    retain   business   and   professional   recons  11a 

33  sufficient  to  fully  and  accurately  document  the  nature?  117 
34-  scope?  details  and  receipt  of  the  health  car?  providea  to  L 1  3 
3?  persons  eligible  for  medical  assistanca  under  this   Code»   in  119 
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1  accordance   with   regulations   promul  gated   0/   '.re   Illinois  120 

2  Department.  Th-±  rules   and   regulations   snail   require   tnat 

2  proof    of   the   receipt   of   prescription   drugs*   oentures*  121 

■+  prosthetic  devices  and  eyeglasses  by  eligible   oarsons   under  122 

5  this  Section  accomoany  each  claim  for  reimbursement  submitted  122 

b  by   the   disoenser   of  such  medical  services.   Mo  such  claims  12'- 

7  for    rei moursement   shall   be   approved   for   payment   by   the  125 

i  Illinois  department  without  such  proof  of  receipt*  unless  the 

9  Illinois   Deoartment   shall  have  put  into  effect  and  shall  be  12o 

Lh  operating  a  system  of  post-payment   audit   and   review   which  12.7 

11  shall*   on   a   sampling   basis*   be   deemed   adequate   by  trie  123 

12  Illinois  department  to   assure   that   such   drugs.   dentures. 

13  prosthetic  devices  and  eyeglasses  for  which  payment  is  being  12? 
14-  made  are  actually  being  received  oy  eligible  recipients.  130 

15  The  rules  and   regulations   of   the   Illinois   Department  132 

16  snail  require  that  a  written  statement  including  the  required  133 

17  opinion  of  a  physician  shall  accompany  any  claim  eor  13^ 
IS  reimbursement   for   abortions*   or   induced   miscarriages   or  135 

19  premature    births.     This   statement   shall   indicate   what  136 

20  procedures  were  used  in  providing  such  medical  services. 

21  The  Illinois  Department  shall  require  that  all  dispensers  133 

22  of  medical  services  desiring  to  participate   in   the   Medical  139 

23  Assistance  Droqram  established  under  this  Article  to  disclose  1*0 
2<+  all  financial*  beneficial*  ownership,  equity*  surety  or  otner  1*1 
25  interests  in  any  and  all  firms*  corporations*  aar tner sn ips ♦  1-2 
2b  associations*  business  enterprises*  joint  ventures*  agencies*  1^3 
27  institutions  or  other  legal  entities  providinn  any  form  of  1^-* 
23  health  care  services  in  this  State  under  this  Article. 

2-         The   Department   shall   execute*   relative  to  the  nursing  1*5 

30  home  orescreening  project*   written   inter-agency   agreements  1*7 

31  with   tne   Department   of   Rehabilitation   Services   and   che  1*3 

32  Department  on  ^ging*  to   effect   tne   following:   (1)   intake  1  <+  5 

33  orocadures   and  common  eligibility  criteria  for  those  persons 

3^  who  are  receiving  nan- t nst i tu t  lona 1  services;   and   (11)   the  151 

25  estahl  isnTi«snt   and   develooment  of  non-  i  ns  t  l  tut  i  on  j  1  services  15  1 
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1  in  areas  of  the  State  where  they  are  not  currently   available  152 

2  or  are  undeveloped. 

3  The  Illinois  Department  snail  develop  and  oper jta»  in  154 
h  cooperation  with  other  State  Oepartmants  and  agencies  anu  in  155 
5  compliance  with  applicable  federal  laws  and  regulations.  156 
a  approoriate  and  effective  systems  of  health  care  evaluation  157 
7  and  programs  for  monitoring  of  util  ization  of  nealth  care  L  5 1 
3  services  and  facilities,  as  it  affects  persons  eligible  for  If 
9  medical   assistance   under  this  Code.  The  Illinois  Department  ISO 

10  shall  report  regularly  the  results  of  the  operation   of   such 

11  systems   and   programs  to  the  Legislative  Advisory   Committee  161 

12  on  PuDlic  Aid  to  enable  the  Committee  to  ensure,  from  time  to  152 

13  time*  that  these  programs  are   effective  and  meaningful.  163 

14  The  Illinois  department   snail   report   annually   to   the  165 

15  General  Assembly,  no  later  than  the  second  Friday  in  April  of  16o 

16  1=579  and  each  year  thereafter,  in  regard  to: 

17  a)  actual  statistics  and  trends  in  utilization  of  163 
13  Tiedical  services  by  public  aid  recipients;  169 

19  b)   actual  statistics  and  trends  in  the  provision  o*   the  171 

20  various  medical  services  by  medical  vendors;  172 

21  c)   current  rate  structures  and  proposed  changes  in  tnose  17^ 

22  rate  structures  for  the  various  -nedical  vendors;  ana  175 

23  d)  efforts  at  utilization  review  and  control  by  the  177 
24.  Illinois  Oeoartment. 

25  The  period  covered  by  each  report  shall  be   the   3   years  179 

26  ending   on  the  June  30  orior  to  the  resort.   The  report  snail  130 

27  include  suggested  legislation  for  consideration  oy  the  131 
2°.  General  Assembly.  The  filing  of  one  copy  of  tne  reoort  witn  Ld2 
2~*  the  Soeaker.  one  copy  with  the  Minority  Leader  and   one   cooy 

30  with  the  Clerk:  of  the  House  of  °  eor  esent  at  i  ves  ♦  one  cocy  with  133 

21  the  3resiJent»  one  cooy  with  the  Minority  Leader  an3    one  cooy  1 3*» 

32  with    the   Secretary   of   the   Senate.   one   coov   with   the  135 

33  Legislative  Council,  such  additional  copies  witn  the  State  13s 
2**  Government  'eoort  Distribution  Center  for  the  General  I37 
35  Assembly  as  is  required  under  paragraph  (t)  of  Section   7   of 
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the  Stata  Horary  Act  and  one  copy  with  tne  Legislative 
Advisory  Committee  on  Public  Aid  or  its  successor  shall  be 
deemed    sufficient    to    comply    with    this    Section. 


L  i> 
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SYNOPSIS:       (Ch.  23,  par.  5-5. 6a) 


Amends  Medical  Assistance  Article  of  Public 
Aid  Code  to  make  provision  on  promulgation  of  payment 
conditions,  standards  and  elements  applicable  to  skilled  care 
facilities  for  pediatrics  and  intermediate  care  facilities 
for  the  mentally  retarded. 
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mM  ACt  to  amend  section  5-5. 6a  of   "The   Illinois   Puolic      51 
Ai1  Code"*  approved  April  Lit  lq67,  as  amended.  53 

3e   it enacted   by   the  People  of  the-  State  of  111  inoist      57 

represented  in  the  General  Assemoly: 


f         Section  1.   Section  5-5. Sa  of  "The   Illinois   Pupl  ic   Aid 

6  Code"?   approved   April   11*   L^bT,  as  amended*  is  amended  to 

7  read  as  follows: 

(Ch.  23*  par.  5-5. 6a)- 

9         Sec.    5-5. 6a.   Promulgation    of    payment    conditions* 

9  standards   and   elements.    Conditions  of  payment  for  skilled 

LC  nursing  and  intermediate  care  services  in  nursing   facilities 

LI  unaer   Section  5-5.3*  standards  of  payment  to  such  facilities 

12  under  Section  5-5.4  and  the  cost  elements  of  payments  to  such 

13  facilities  under  Section  5-5. 5.  promulgated  and  effective  on 
L<v  June  30?  1981»  shall  be  null  and  void  on  July  1»  1932.  The 
15  Illinois  Department  shall  promulgate  new  conditions* 
IS  standards  and  elements  to  be  effective  no  later  than  July  1* 
17  1932*  for  payment  for  the  care  of  recipients  of  medical 
13  assistance    in    skilled   or   intermediate   care   facilities 

1 9  including*  but  not  limited  to*  skilled  nursing  facilities  for 

20  '  pediatrics  and  intermediare  care  facilities  for  the   mentally 

21  retarded   that  are      consistent  with  the  criteria  for  nursing 

22  facility  reimbursement  unaer  Title  XIX  of  the  federal   Social 

23  Security  Act*  as  determined  oy  the  federal  Ueoartment  of 
24-  Health  and  Human  Services. 
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SYNOPSIS:       (Ch.  23,  par.  5-5.5) 

Amends  the  Public  Aid  Code.  Provides  that  if 
the  Department  of  Public  Aid  uses  a  point  count  system  o 
determine  reimbursement  rates  to  nursing  facilities  the 
Department1 3  rules  shall  include  certain  standards  and 
guidelines  used  in  determining  reimbursement  rates. 
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ACT    to    amend    Section    5-5.5    oe    'The    Illinois    Pud  I  ic    -id 
acoroved    April     II.     1967 ,    as    amende^. 


enacted    bv    the    People    of 
d    i  n    trie    General     Assemol- 


State   of   n 1 ino  i  s« 


Section  I.  Section  5-5.5  of  "The  Illinois  ?uolic  in 
Code",  approved  April  11.  I9&T,  es  amended.  is  amended  to 
read  as  fo 1  lows: 

(Ch.  23,  par.  5-5.5) 

Sec.  5-5.5.  Elements  of  Payment  *ate.  (a)  Tr>e 
Department  of  ?uolic  Aid  shall  develop  a  prospective  metnoi 
for  determining  payment  rates  for  skilled  nursing  ana 
intermediate  care  services  in  nursinj  facilities  comoosed  o* 
the  following  cost  elements: 

(1)  Standard  Services?  w  i  tn  the  cost  of  this  component 
oeing  determined  by  taking  into  account  the  actual  costs  to 
the  facilities  of  these  services. 

(2)  'atient  Services.  with  the  cost  of  this  component 
being  determined  by  taking  into  account  the  actual  costs 
incurred  by  the  facilities  based  on  their  rate  of  utilization 
of  these  services.  as  derived  from  an  assessment  of  the 
patient  needs  in  the  nursing  facilities.  The  Illinois 
Department  shall  initiate  a  project,  either  on  a  pilot  r as  i  s 
or  statewiae  to  reimburse  the  cost  of  patient  services  oasevj 
on  a  methodology  which  utilizes  an  assessment  of  patient 
needs  to  determine  the  level  of  r  e  i  mour  semen  t .  T'~  i  s 
metnodol  o  ;y  shall  be  different  from  trie  payment  criteria  for 
patient  services  utilized  ^>y  the  Illinois  Department  on  July 
L.  1931.  Cn  March  L.  1.9  32.  and  each  y^ar  thereafter,  until 
such  time  when  the  Illinois  Department  adopts  the  nechovlol  O'jy 
used  in  such  project  for  use  statewide  or  the  Illinois 
Department  reoorts  to  the  Legislative  Advisory  Committee  tnat 
the  methodology  dia  not  meet  the  Department's  do-ils  ;n: 
objectives   and   therefore   is   ceasin.j   iuci   project.    th.- 
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1  Illinois   Department   snail  report  to  the  General  As-semoly  on  3.<* 

2  the  implementation  and  progress  of  sucn  project.   Th»e   raport  .35 
?  snal  1  i  ncl  ude: 

4  (A)   i   statement   of  the  Illinois  Department's  ^oals  and 

5  objectives  For  sucn  project; 

b  (3)   A  description  of  such  orojecti  mcludinj  the   numoer 

7  ana  type  of  nursing  facilities  involved  in  the  project;  ?C 

3  (C)   4   description   of   the   methodology   used   in   such  92 
9  project; 

10  (T)   A    description    of    the    Illinois    Department.' s  94 

LL  aoplication  of  the  methodology; 

12  (E)   A   statement   on   the   methodology's   affect   on  the  96 

12  quality  of  care  given   to   patients   in   the   sample   nursing  97 
1-  f  ac  i  1  i  t  i  es  ;  anc 

15  (F)   A   statement   on  the  cost  of  the  methodolog/  used  in  9s 

16  such  project  and  a  comparison  of  this  cost  with  -no   cost   of  103 

17  the  current  payment  criteria. 

13  (3)  Ancillary  Services*  with  the  payment  rate  being  132 
L9  developed  for  each  individual  type  of  service.   Payment  shall  L03 

20  oe  made  only  *hen  authorized  under   orocedures   -evelooea   by  10^ 

21  the  Oeoartment  of  Public  Aid. 

22  C»)   Nurse's    Aide   Training.   with   the   cost   of   this  1  "6 

23  comoonent  beini  determined  by  taking  into  account  the  actual  107 
2<-  cost  to  the  facil  ities  of  such  training.   The  rata  adjustment  I0J 

25  described   in   this   subparagraph   shall  commence  on  ''arch  1, 

26  L"3C. 

27  (b)  [n  developing  a  prosoective  method  fjr  jetermininc  113 
22  payment  rates  for  skilled  nursing  and  intermediate  cara  ill 
2°  services  in  nursing  facilities*  the  Department  of  Puolic  ~\i  112 
33  nay    consider    the    following    cost    elements:  113 

31  (1)       -^asonaole      caoital       cost       determined       sy      utilizing  11" 

32  incurred        interest       rate       and       the       current       velue         of  tna  LIj 

33  investment.       including       land,    and    a    Seorec i at  ion    factor    pasea  11' 
3~  on       estimated       depreciabl e       straight-line         life.          jt 1 1  i  2 1 n  ^  11 
35  comoosita       ratas.       or    by    utilising    sucn    oth ar    reason-Die    cost  11" 
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r^latec;  methods  determined  by  the  Oeoartnent.  11' 

(2)   Profit,  with  the  actual  amount   Ceini   oroducad   and  121 

accruinc   to   the   providers  in  the  form  of  d  return  on  their  122 

total   investment*   on   the   basis   of    their    aoility    to  123 

economically   and  efficiently  deliver  a  type  of  service.   The  12<t 

■nethcd  of  jayment  may  assure  the  opoortunity   for   a   profit*  125 
r:ut   snail   not  guarantee  or  establ  tin  a  specific  amount  as  a 

cost.  127 

( c  I I  f  for  any  type  of nursing   f  ac  i  1  i  ty the H  1  i  n  q  i  s  1  2*5 

jec  artment uses  a  "point  count"  System  to  determine  the  cost  1 3  J 

of  the  patient  services  component  og  the payment rate* the  131 

Department ' s rules  shall  include,  but  not  be  limited  to.  (1)  13  2 

ajj standards,  tables,  formulas  or  other  luideliies use-:   to 

determine   whether   a   facility has   adequate  stafc; { 2 }  all  L  3  3 

standards  used  for  determining  whether the Oeoar  tment *  i  ]  1  13^ 

reduce   a   facility's   rate   of   payment and  recover  .amounts  13  5 

previously  paid  because   the f  ac  i  1  it  y'  s staffing l^v^L! is 

below   that indicated  bv  its  point  counts;  and (,  3j a  s  j  to  1  e  .  13a 

complete,  and  precise  statement  of  the  Cepartment's  method  of  13  7 

converting a f ac  i 1  i  tv' s   po i  nt counts   into re i  mpur  semant  1 3  3 

rates.    Tne  requirements  of  tnis  subsection  (cl  shall  no-,  be  1 3  9 
construed  to  relieve  the  department  of  the  respons i a i 1  i t  /   to 

adopt rules  governing  other  re i mpursement  systems  wnere  they  1  *0 

,nav  otherwise  be  required. 
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APPENDIX   A 

THE   ILLINOIS  ADMINISTRATIVE   PROCEDURE  ACT 

(Codified  by  West  Publishing   Company   in   Illinois  Revised  Statutes 
at  chapter  127,   paragraphs  1001-1021 .) 


AN  ACT  in  relation  to  administrative  rules  and  procedures,  and  to 
amend  an  Act  therein  named  and  in  connection  therewith.  (PA  79-1083, 
approved  and  effective  September  22,    1975) 

Section  1.  SHORT  TITLE)  This  Act  shall  be  known  and  may  be 
cited  as   "The  Illinois  Administrative  Procedure  Act."      (PA  79-1083) 

Section  2.  APPLICABILITY)  This  Act  applies  to  every  agency  as 
defined  herein.  Beginning  January  1,  1978  in  case  of  conflict  between 
the  provisions  of  this  Act  and  the  Act  creating  or  conferring  power  on 
an  agency,  this  Act  shall  control.  However  if  an  agency  has  existing 
procedures  on  July  1,  1977  specifically  for  contested  cases  or  licensing 
those  existing  provisions  control,  except  that  this  exception  respecting 
contested  cases  and  licensing  does  not  apply  if  the  Act  creating  or 
conferring  power  on  the  agency  adopts  by  express  reference  the 
provision  of  this  Act.  Where  the  Act  creating  or  conferring  power  on 
an  agency  establishes  administrative  procedures  not  covered  by  this 
Act,   such   procedures  shall   remain   in  effect. 

The  provisions  of  this  Act  shall  not  apply  to  (1)  preliminary 
hearings,  investigations  or  practices  where  no  final  determinations 
affecting  State  funding  are  made  by  the  State  Board  of  Education,  (2) 
legal  opinions  issued  under  Section  2-3.7  of  The  School  Code,  (3)  as  to 
State  colleges  and  universities,  their  disciplinary  and  grievance 
proceedings,  academic  irregularity  and  capricious  grading  proceedings, 
and  admission  standards  and  procedures,  and  (4)  the  class 
specifications  for  positions  and  individual  position  descriptions  prepared 
and  maintained  pursuant  to  the  "Personnel  Code";  however  such 
specifications  shall  be  made  reasonably  available  to  the  public  for 
inspection  and  copying.  Neither  shall  the  provisions  of  this  Act  apply 
to  hearings  under  Section  20  of  the  "Uniform  Disposition  of  Unclaimed 
Property  Act."  (PA  79-1083;  Amended  by  PA  80-1035,  effective 
September  27,  1977;  Amended  by  PA  80-1457,  effective  January  1,  1979; 
Amended  by  PA  81-1514,  effective  January  1,  1981;  Amended  by  PA 
83-0891,   effective  November  2,    1983) 

Section  3.  DEFINITIONS)  As  used  in  this  Act,  unless  the 
context  otherwise  requires,  the  terms  specified  in  Section  3.01  through 
3.10  have  the  meanings  ascribed  to  them  in  those  Sections.  (PA 
79-1083) 

Section  3.01.  AGENCY)  "Agency"  means  each  officer,  board, 
commission  and  agency  created  by  the  Constitution,  whether  in  the 
executive,    legislative,   or  judicial   branch  of  State  government,   but  other 
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than  the  circuit  court;  each  officer,  department,  board,  commission, 
agency,  institution,  authority,  university,  body  politic  and  corporate  of 
the  State;  and  each  administrative  unit  or  corporate  outgrowth  of  the 
State  government  which  is  created  by  or  pursuant  to  statute,  other 
than  units  of  local  government  and  their  officers,  school  districts  and 
boards  of  election  commissioners;  each  administrative  unit  or  corporate 
outgrowth  of  the  above  and  as  may  be  created  by  executive  order  of 
the  Governor.      However,    "agency"  does  not  include: 

(a)  the  House  of  Representatives  and  Senate,  and  their  respective 
standing  and   service  committees; 

(b)  the  Governor;   and 

(c)  the  justices  and  judges  of  the  Supreme  and  Appellate  Courts. 

No  entity  shall  be  considered  an  "agency"  for  the  purposes  of  this 
Act  unless  authorized  by  law  to  make  rules  or  to  determine  contested 
cases.  (PA  79-1083;  Amended  by  PA  80-1457,  effective  January  1, 
1979) 

Section  3.02.  CONTESTED  CASE)  "Contested  case"  means  an 
adjudicatory  proceeding,  not  including  rate-making,  rule-making, 
quasi-legislative,  informational  or  similar  proceedings,  in  which  the 
individual  legal  rights,  duties  or  privileges  of  a  party  are  required  by 
law  to  be  determined  by  an  agency  only  after  an  opportunity  for 
hearing.  (PA  79-1083;  Amended  by  PA  80-1035,  effective  September 
27,    1977) 

Section  3.03.  HEARING  EXAMINER)  "Hearing  examiner"  means 
the  presiding  officer  or  officers  at  the  initial  hearing  before  each 
agency  and  each  continuation  thereof.      (PA  79-1083) 

Section  3.04.  LICENSE)  "License"  includes  the  whole  or  part  of 
any  agency  permit,  certificate,  approval,  registration,  charter,  or 
similar  form  of  permission  required  by  law,  but  it  does  not  include  a 
license  required  solely  for  revenue  purposes.      (PA  79-1083) 

Section  3.05.  LICENSING)  "Licensing"  includes  the  agency 
process  respecting  the  grant,  denial,  renewal,  revocation,  suspension, 
annulment,   withdrawal  or  amendment  of  a  license.      (PA  79-1083) 

Section  3.06.  PARTY)  "Party"  means  each  person  or  agency 
named  or  admitted  as  a  party,  or  properly  seeking  and  entitled  as  of 
right  to  be  admitted  as  a   party.      (PA  79-1083) 

Section       3.07.         PERSON)         "Person"       means  any       individual, 

partnership,      corporation,      association,      governmental  subdivision,      or 

public  or  private  organization  of  any  character  other  than  an  agency. 
(PA   79-1083) 

Section  3.08.  RATE-MAKING  OR  RATE-MAKING  ACTIVITIES) 
"Rate-making"  or  "Rate-making  activities"  means  the  establishment  or 
review  of  or  other  exercise  of  control  over  the   rates  or  charges   for  the 
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products    or    services   of   any    person,    firm   or    corporation    operating    or 
transacting  any  business  in  this  State.      (PA  79-1083) 

Section  3.09.  RULE)  "Rule"  means  each  agency  statement  of 
general  applicability  that  implements,  applies,  interprets,  or  prescribes 
law  or  policy,  but  does  not  include  (a)  statements  concerning  only  the 
internal  management  of  an  agency  and  not  affecting  private  rights  or 
procedures  available  to  persons  or  entities  outside  the  agency,  (b) 
informal  advisory  rulings  issued  pursuant  to  Section  9,  (c)  intra-agency 
memoranda  or  (d)  the  prescription  of  standardized  forms.  (PA  79-1083; 
Amended  by   PA  80-1035,   effective  September  27,    1977) 

Section  3.10.  SMALL  BUSINESS)  For  the  purpose  of  this  Act, 
"small  business"  means  a  concern,  including  its  affiliates,  which  is 
independently  owned  and  operated,  not  dominant  in  its  field  and  which 
employs  iewer  than  50  full-time  employees  or  which  has  gross  annual 
sales  of  less  than  $4  million.  For  purposes  of  a  specific  rule,  an 
agency  may  define  small  business  to  include  more  persons  if  it  finds 
that  such  a  definition  is  necessary  to  adapt  the  rule  to  the  needs  and 
problems  of  small  businesses  and  organizations.  (Added  by  PA  82-492, 
effective  January   1,    1982) 

Section  4.  ADOPTION  OF  RULES:  PUBLIC  INFORMATION, 
AVAILABILITY  OF  RULES)  (a)  In  addition  to  other  rule-making 
requirements  imposed  by   law,   each  agency  shall: 

1  .        adopt      rules      of      practice      setting      forth      the      nature      and 
requirements  of  all  formal   hearings; 

2.        make   available    for    public    inspection    all    rules   adopted    by   the 
agency  in  the  discharge  of  its  functions. 

(b)  Each  agency  shall  make  available  for  public  inspection  all  final 
orders,  decisions  and  opinions,  except  those  deemed  confidential  by 
state  or  federal   statute  and  any  trade  secrets. 

(c)  No  agency  rule  is  valid  or  effective  against  any  person  or 
party,  nor  may  it  be  invoked  by  the  agency  tor  any  purpose,  until  it 
has  been  made  available  for  public  inspection  and  filed  with  the 
Secretary  of  State  as  required  by  this  Act.  This  provision  is  not 
applicable  in  favor  of  any  person  or  party  who  has  actual  knowledge 
thereof. 

(d)  Rule-making  which  creates  or  expands  a  State  mandate  on 
units  of  local  government,  school  districts,  or  community  college 
districts  is  subject  to  the  State  Mandates  Act.  The  required  Statement 
of  Statewide  Policy  Objectives  shall  be  published  in  the  Illinois  Register 
at  the  time  that  the  first  notice  under  Section  5.01  is  published  or 
when  the  rule  is  published  under  Section  5.02  or  5.03.  (PA  79-1083; 
Amended  by  PA  80-1035,  effective  September  27,  1977;  Amended  by  PA 
81-1562,   effective  January  16,    1981) 
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Section  4.01  REQUIRED  RULES)  (a)  Each  agency  shall  maintain  as 
rules  the  following: 

1 .  a  current  description  of  the  agency's  organization  with 
necessary  charts  depicting   same; 

2.  the  current  procedures  on  how  the  public  can  obtain 
information  or  make  submissions  or  requests  on  subjects, 
programs,   and  activities  of  the  agency; 

3.  tables  of  contents,  indices,  reference  tables,  and  other 
materials  to  aid  users  in  finding  and  using  the  agency's  collection 
of  rules  currently  in  force;   and 

4.  a  current  description  of  the  agency's  rule-making  procedures 
with   necessary  flow  charts  depicting  same. 

(b)  The  rules  required  to  be  filed  by  this  Section  may  be 
adopted,  amended,  or  repealed  and  filed  as  provided  in  this  Section  in 
lieu  of  any  other  provisions  or  requirements  of  this  Act. 

The  rules  required  by  this  Section  may  be  adopted,  amended, or 
repealed  by  filing  a  certified  copy  with  the  Secretary  of  State  as 
provided  by  paragraphs  (a)  and  (b)  of  Section  6,  and  may  become 
effective  immediately.  (Added  by  PA  80-1035,  effective  September  27, 
1977; Amended  by   PA  81-1044,   effective  October  1,    1979) 

Section  4.02.  RULES  IMPLEMENTING  DISCRETIONARY  POWERS: 
STANDARDS)  Each  rule  which  implements  a  discretionary  power  to  be 
exercised  by  an  agency  shall  include  the  standards  by  which  the 
agency  shall  exercise  the  power.  Such  standards  shall  be  stated  as 
precisely  and  clearly  as  practicable  under  the  conditions,  to  inform 
fully  those  persons  affected.  (Added  by  PA  80-1129,  effective  July  1, 
1980) 

Section  4.03.  SMALL  BUSINESS  FLEXIBILITY)  When  an  agency 
proposes  a  new  rule,  or  an  amendment  to  an  existing  rule,  which  may 
have  an  impact  on  small  businesses,  the  agency  shall  do  each  of  the 
following:  (a)  The  agency  shall  consider  each  of  the  following  methods 
for  reducing  the  impact  of  the  rulemaking  on  small  businesses.  The 
agency  shall  reduce  the  impact  by  utilizing  one  or  more  of  the  following 
methods,  if  it  finds  that  the  methods  are  legal  and  feasible  in  meeting 
the  statutory  objectives  which  are  the  basis  of  the  proposed 
rulemaking. 

1  .  Establishing  less  stringent  compliance  or  reporting 
requirements  in  the  rule  for  small   businesses. 

2.  Establish  less  stringent  schedules  or  deadlines  in  the  rule  for 
compliance  or   reporting   requirements  for  small   businesses. 

3.  Consolidate  or  simplify  the  rule's  compliance  or  reporting 
requirements  for  small  businesses. 

4.  Establish  performance  standards  to  replace  design  or 
operational   standards  in  the  rule  for  small   businesses. 

5.  Exempt  small  businesses  from  any  or  all  requirements  of  the 
rule. 
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(b)  Prior  to  or  during  the  notice  period  required  under  Section 
5.01(a)  of  this  Act,  the  agency  shall  provide  an  opportunity  for  small 
businesses  to  participate  in  the  rulemaking  process.  The  Agency  shall 
utilize  one  or  more  of  the  following  techniques.  These  techniques  are 
in  addition  to  other  rulemaking  requirements  imposed  by  this  Act  or  by 
any  other  Act. 

1 .  The  inclusion  in  any  advance  notice  of  possible  rulemaking  of 
a  statement  that  the  rule  may   have  an   impact  on  small   businesses. 

2.  The  publication  of  a  notice  of  rulemaking  in  publications  likely 
to  be  obtained  by  small  businesses. 

3.  The  direct  notification  of  interested   small  businesses. 

4.  The  conduct  of  public  hearings  concerning  the  impact  of  the 
rule  on  small  businesses. 

5.  The  use  of  special  hearing  or  comment  procedures  to  reduce 
the  cost  or  complexity  of  participation  in  the  rulemaking  by  small 
businesses. 

(c)  Prior  to  the  notice  period  required  under  Section  5.01(a)  of 
this  Act,  the  agency  shall  notify  the  Small  Business  Office  of  the 
Department  of  Commerce  and  Community  Affairs  when  rules  affect 
businesses.  The  Small  Business  Office  may  advise  or  assist  agencies  in 
the  preparation  of  initial  and  final  regulatory  flexibility  analyses 
required  under  this  Act.  The  Office  may  also  advise  or  assist  agencies 
in  meeting  the  requirements  of  paragraph  (b)  of  this  Section.  (Added 
by   PA  82-492,   effective  January   1,    1982) 

Section  5.  PROCEDURE  FOR  RULE-MAKING)  (a)  Prior  to  the 
adoption,  amendment  or  repeal  of  any  rule,  each  agency  shall 
accomplish  the  actions  required  by  Sections  5.01,  5.02  or  5.03, 
whichever   is  applicable. 

(b)  No  action  by  any  agency  to  adopt,  amend  or  repeal  a  rule 
after  this  Act  has  become  applicable  to  the  agency  shall  be  valid  unless 
taken  in  compliance  with  this  Section.  A  proceeding  to  contest  any  rule 
on  the  ground  of  non-compliance  with  the  procedural  requirements  of 
this  Section  must  be  commenced  within  2  years  from  the  effective  date 
of  the  rule. 

(c)  The  notice  and  publication  requirements  of  this  Section  do  not 
apply  to  a  matter  relating  solely  to  agency  management,  personnel 
practices,  or  to  public  property,  loans  or  contracts.  (PA  79-1083; 
Amended  by  PA  80-1035,  effective  September  27,  1977; Amended  by  PA 
81-1044,   effective  October  1,    1979) 

Section  5.0I.  GENERAL  RULEMAKING)  In  all  rulemaking  to  which 
Sections  5.02  and  5.03  do  not  apply,   each  agency   shall: 

(a)  give  at  least  45  days1  notice  of  its  intended  action  to  the 
general  public.  This  first  notice  period  shall  commence  on  the  first  day 
the  notice  appears  in  the  Illinois  Register.  The  first  notice  shall 
include: 
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1.  The  text  of  the  proposed  rule,  or  the  old  and  new  materials 
of  a  proposed  amendment,  or  the  text  of  the  provision  to  be 
repealed; 

2.  The  specific  statutory  citation  upon  which  the  proposed  rule, 
the  proposed  amendment  to  a  rule  or  the  proposed  repeal  of  a  rule 
is  based  and   is  authorized; 

3.  A  complete  description  of  the  subjects  and   issues  involved; 

4.  For  all  proposed  rules  and  proposed  amendments  to  rules,  an 
initial  regulatory  flexibility  analysis,  which  shall  contain  a 
description  of  the  types  of  small  businesses  subject  to  the  rule;  a 
brief  description  of  the  proposed  reporting,  bookkeeping,  and 
other  procedures  required  for  compliance  with  the  rule;  and  a 
description  of  the  types  of  professional  skills  necessary  for 
compliance;   and 

5.  The  time,  place  and  manner  in  which  interested  persons  may 
present  their  views  and  comments  concerning  the  proposed 
rulemaking. 

During  the  first  notice  period,  the  agency  shall  provide  all 
interested  persons  who  submit  a  request  to  comment  within  the  first  14 
days  of  the  notice  period  reasonable  opportunity  to  submit  data,  views, 
arguments  or  comments,  which  may,  in  the  discretion  of  the  agency,  be 
submitted  either  orally  or  in  writing  or  both.  The  notice  published  in 
the  Illinois  Register  shall  indicate  the  manner  selected  by  the  agency 
for  such  submissions.  The  agency  shall  consider  all  submissions 
received. 

The  agency  shall  hold  a  public  hearing  on  the  proposed 
rulemaking,  during  the  first  notice  period,  in  the  following  cases:  (1) 
the  agency  finds  that  a  public  hearing  would  facilitate  the  submission  of 
views  and  comments  which  might  not  otherwise  be  submitted;  (2)  the 
agency  receives  a  request  for  a  public  hearing,  within  the  first  14  days 
after  publication  of  the  notice  of  proposed  rulemaking  in  the  Illinois 
Register,  from  25  interested  persons,  an  association  representing  at 
least  100  interested  persons,  the  Governor,  the  Joint  Committee  on 
Administrative  Rules,  or  a  unit  of  local  government  which  may  be 
affected.  At  the  public  hearing,  the  agency  shall  allow  interested 
persons  to  present  views  and  comments  on  the  proposed  rulemaking. 
Such  a  public  hearing  in  response  to  a  request  for  a  hearing  may  not 
be  held  less  than  20  days  after  the  publication  of  the  notice  of 
proposed  rulemaking  in  the  Illinois  Register,  unless  notice  of  the 
public  hearing  is  included  in  the  notice  of  proposed  rulemaking.  A 
public  hearing  on  proposed  rulemaking  may  not  be  held  less  than  10 
days  before  submission  of  the  notice  required  under  paragraph  (b)  of 
this  Section  to  the  Joint  Committee  on  Administrative  Rules.  Each 
agency  may  prescribe  reasonable  rules  for  the  conduct  of  public 
hearings  on  proposed  rulemaking  to  prevent  undue  repetition  at  such 
hearings.  Such  hearings  must  be  open  to  the  public  and  recorded  by 
stenographic  or  mechanical   means. 

(.b)  provide  up  to  45  days  aaditional  notice  of  the  proposed 
rulemaking   to  the  Joint  Committee  on  Administrative   Rules.      The   second 
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notice  period  shall  commence  on  the  day  written  notice  is  received  by 
the  Joint  Committee,  and  shall  expire  45  days  thereafter  unless  prior  to 
that  time  the  agency  shall  have  received  a  statement  of  objection  from 
the  Joint  Committee,  or  notification  from  the  Joint  Committee  that  no 
objection  will  be  issued.  The  written  notice  to  the  Joint  Committee  shall 
include:  (1)  the  text  and  location  of  any  changes  made  to  the  proposed 
rulemaking  during  the  first  notice  period;  (2)  for  all  proposed  rules 
and  proposed  amendments  to  rules,  a  final  regulatory  flexibility 
analysis,  which  shall  contain  a  summary  of  issues  raised  by  small 
businesses  during  the  first  notice  period;  and  a  description  of  actions 
taken  on  any  alternatives  to  the  proposed  rule  suggested  by  smail 
businesses  during  the  first  notice  period,  including  reasons  for 
rejecting  any  alternatives  not  utilized;  and  (3)  if  written  request  has 
been  made  by  the  Joint  Committee  within  30  days  after  initial  notice 
appears  in  the  Illinois  Register  pursuant  to  Paragraph  (a)  of  this 
Section,  an  analysis  of  the  economic  and  budgetary  effects  of  the 
proposed  rulemaking.  After  commencement  of  the  second  notice  period, 
no  substantive  change  may  be  made  to  a  proposed  rulemaking  unless  it 
is  made  in  response  to  an  objection  or  suggestion  of  the  Joint 
Committee.  The  agency  shall  also  send  a  copy  of  the  final  regulatory 
flexibility  analysis  to  each  of  the  small  businesses  which  have  presented 
views  or  comments  on  the  proposed  rulemaking  during  the  first  notice 
period  and  to  any  interested  person  who  requests  a  copy  during  the 
first  notice  period.  The  agency  may  charge  a  reasonable  fee  for 
providing   such  copies  to  cover  postage  and  handling  costs. 

(c)  after  the  expiration  of  45  days,  after  notification  from  the 
Joint  Committee  that  no  objection  will  be  issued,  or  after  response  by 
the  agency  to  a  statement  of  objections  issued  by  the  Joint  Committee, 
whichever  is  applicable,  the  agency  shall  tile,  pursuant  to  Section  6  of 
this  Act,  a  certified  copy  of  each  rule,  modification,  or  repeal  of  any 
rule  adopted  by  it,  which  shall  be  published  in  the  Illinois  Register. 
Each  rule  hereafter  adopted  under  this  Section  is  effective  upon  filing, 
unless  a  later  effective  date  is  required  by  statute  or  is  specified  in 
the  rule. 

(d)  no  rule  or  modification  or  repeal  of  any  rule  may  be 
adopted,  or  filed  with  the  Secretary  of  State,  more  than  one  year  after 
the  date  the  first  notice  period  for  the  rulemaking  under  paragraph  (a) 
commenced.  Any  period  during  which  the  rulemaking  is  prohibited  from 
being  filed  under  Section  7.06a  shall  not  be  considered  in  calculating 
this  one-year  time  period.  This  paragraph  (d)  applies  to  any  rule  or 
modification  or  repeal  of  any  rule  which  has  not  been  filed  with  the 
Secretary  of  State  prior  to  the  effective  date  of  this  amendatory  Act  of 
1981.  (Added  by  PA  81-1044,  effective  October  1,  1979;  Amended  by 
PA  82-242,  effective  January  1,  1982;  Amended  by  PA  82-492,  effective 
January   1 ,   1982) 

Section  5.02.  EMERGENCY  RULEMAKING)  "Emergency"  means  the 
existence  of  any  situation  which  any  agency  finds  reasonably  constitutes 
a  threat  to  the  public  interest,  safety  or  welfare.  Where  any  agency 
finds   that  an   emergency   exists   which    requires   adoption   of   a    rule   upon 
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fewer  days  than  is  required  by  Section  5.01,  and  states  in  writing  its 
reasons  for  that  finding,  the  agency  may  adopt  an  emergency  rule 
without  prior  notice  or  hearing,  upon  filing  a  notice  of  emergency 
rulemaking  with  the  Secretary  of  State  pursuant  to  Section  6.01  of  this 
Act.  Such  notice  shall  include  the  text  of  the  emergency  rule  and  shall 
be  published  in  the  Illinois  Register.  Subject  to  applicable 
constitutional  or  statutory  provisions,  an  emergency  rule  becomes 
effective  immediately  upon  filing  pursuant  to  Section  6,  or  at  a  stated 
date  less  than  10  days  thereafter.  The  agency's  finding  and  a 
statement  of  the  specific  reasons  therefor  shall  be  filed  with  the  rule. 
The  agency  shall  take  reasonable  and  appropriate  measures  to  make 
emergency   rules  known  to  the  persons  who  may  be  affected   by  them. 

An  emergency  rule  may  be  effective  for  a  period  of  not  longer 
than  150  days,  but  the  agency's  authority  to  adopt  an  identical  rule 
under  Section  5.01  of  this  Act  is  not  precluded.  No  emergency  rule 
may  be  adopted  more  than  once  in  any  24  month  period.  Two  or  more 
emergency  rules  having  substantially  the  same  purpose  and  effect  shall 
be  deemed  to  be  a  single  rule  for  purposes  of  this  Section.  (Added  by 
PA  81-1044,   effective  October  1,    1979) 

Section        5.03.  PEREMPTORY         RULEMAKING)  "Peremptory 

rulemaking"  means  any  rulemaking  which  is  required  as  a  result  of 
federal  law,  federal  rules  and  regulations,  or  an  order  of  a  court, 
under  conditions  which  preclude  compliance  with  general  rulemaking 
requirements  imposed  by  Section  5.01  and  which  preclude  the  exercise 
of  discretion  by  the  agency  as  to  the  content  of  the  rule  it  is  required 
to  adopt.  Where  any  agency  finds  that  peremptory  rulemaking  is 
necessary  and  states  in  writing  its  reasons  for  that  finding,  the  agency 
may  adopt  peremptory  rulemaking  upon  filing  a  notice  of  rulemaking 
with  the  Secretary  of  State  pursuant  to  Section  6.01  of  this  Act.  Such 
notice  shall  be  published  in  the  Illinois  Register.  A  rule  adopted  under 
the  peremptory  rulemaking  provisions  of  this  Section  becomes  effective 
immediately  upon  filing  with  the  Secretary  of  State  and  in  the  agency's 
principal  office,  or  at  a  date  required  or  authorized  by  the  relevant 
federal  law,  rules  and  regulations,  or  court  order,  as  stated  in  the 
notice  of  rulemaking.  Notice  of  rulemaking  under  this  Section  shall  be 
published  in  the  Illinois  Register,  and  shall  specifically  refer  to  the 
approprate  state  or  federal  court  order  or  federal  law,  rules  and 
regulations,  and  shall  be  in  such  form  as  the  Secretary  of  State  may 
reasonably  prescribe  by  rule.  The  agency  shall  file  the  notice  of 
peremptory  rulemaking  within  30  days  after  a  change  in  rules  is 
required.      (Added  by   PA  81-1044,   effective  October  1,    1979) 

Section  6.  FILING  OF  RULES)  (a)  Each  agency  shall  tile  in  the 
office  of  the  Secretary  of  State  and  in  the  agency's  principal  office  a 
certified  copy  of  each  rule  and  modification  or  repeal  of  any  rule 
adopted  by  it.  The  Secretary  of  State  and  the  agency  shall  each  keep 
a   permanent  register  of  the  rules  open  to  public  inspection. 

(b)  Concurrent  with  the  filing  of  any  rule  pursuant  to  this 
Section,    the    filing    agency    shall    submit    to    the    Secretary    of    State    for 


436 


publication  in  the  next  available  issue  of  the   Illinois  Register  a  notice  of 
adopted   rules.      Such  notice  shall   include: 

1.  The  text  of  the  adopted  rule,  which  shall  include:  if  the 
material  is  a  new  rule,  the  full  text  of  the  new  rule;or  if  the 
material  is  an  amendment  to  a  rule  or  rules,  the  full  text  of  the 
rule  or  rules  as  amended;  or  if  the  material  is  a  repealer,  such 
notice  of  repeal. 

2.  The  name,  address  and  telephone  number  of  an  individual  who 
will  be  available  to  answer  questions  and  provide  information  to  the 
public  concerning  the  adopted   rules. 

3.  Such  other  information  as  the  Secretary  of  State  may  by  rule 
require  in  the  interest  of  informing  the  public.  (PA  79-1083; 
Amended  by  PA  80-1035,  effective  September  27,  1979;  Amended 
by  PA  81-1044,  effective  October  1,  1979;  Amended  by  PA  82-298, 
effective  January  1,    1982) 

Section  6.01.  FORM  AND  PUBLICATION  OF  NOTICES)  The 
Secretary  of  State  may  prescribe  reasonable  rules  concerning  the  form 
of  documents  to  be  filed  with  him,  and  may  refuse  to  accept  for  filing 
such  certified  copies  as  are  not  in  compliance  with  such  rules.  In 
addition,  the  Secretary  of  State  shall  publish  and  maintain  the  Illinois 
Register  and  may  prescribe  reasonable  rules  setting  forth  the  manner  in 
which  agencies  shall  submit  notices  required  by  this  Act  for  publication 
in  the  Illinois  Register.  The  Illinois  Register  shall  be  published  at 
least  once  each  week  on  the  same  day  unless  such  day  is  an  official 
State  holiday  in  which  case  the  Illinois  Register  shall  be  published  on 
the  next  following  business  day  and  sent  to  subscribers  who  subscribe 
for  the  publication  with  the  Secretary  of  State.  The  Secretary  of  State 
may  charge  a  subscription  price  to  subscribers  that  covers  mailing  and 
publication  costs.  (Added  by  PA  81-1044,  effective  October  1,  1979; 
Amended  by  PA  82-689,  effective  July  1,  1982;  Amended  by  PA  83-638, 
effective  September  21,    1983) 

Section  6.02.  INCORPORATION  BY  REFERENCE)  An  agency  may 
incorporate  by  reference,  in  its  rules  adopted  in  accordance  with 
Section  5  of  this  Act,  regulations  or  rules  of  an  agency  of  the  United 
States  or  of  a  nationally  recognized  organization  or  association  without 
publishing  the  incorporated  material  in  full.  The  reference  in  the 
agency  rules  must  fully  identify  the  incorporated  matter  by  location  and 
date,  and  must  state  that  the  rule  does  not  include  any  later 
amendments  or  editions.  The  agency  adopting  the  rule  shall  maintain  a 
copy  of  the  referenced  regulation,  rule  or  standard  and  shall  make  it 
available  to  the  public  upon  request  for  inspection  and  copying  at  no 
more  than  cost.  An  agency  may  also  at  its  discretion  file  a  copy  of 
referenced  regulations,  rules  or  standards  with  the  State  Library.  An 
agency  may  incorporate  by  reference  such  matters  in  its  rules  only  if 
the  agency,  organization  or  association  originally  issuing  the  matter 
makes  copies  readily  available  to  the  public.  This  section  shall  not 
apply  to  any  agency  internal  manual.  (.Added  by  PA  83-638,  effective 
September  21,    1983) 
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Section  7.  CODIFICATION  OF  RULES:  PUBLICATION  (a)  The 
Secretary  of  State  shall,  by  rule,  prescribe  a  uniform  system  for  the 
codification  of  rules  on  or  before  July  1,  1980.  The  Secretary  of  State 
shall  also,  by  rule,  establish  a  schedule  tor  compliance  with  the  uniform 
codification  system  on  or  before  October  1,  1980.  Such  schedule  may 
be  by  sections  of  the  codification  system  and  shall  require 
approximately  one-fourth  of  the  rules  to  be  converted  to  the  codification 
system  by  each  October  1,  starting  in  1981  and  ending  in  1984.  All 
rules  on  file  with  the  Secretary  of  State  and  in  effect  on  October  1, 
1984,  shall  be  in  compliance  with  the  uniform  system  for  the  codification 
of  rules.  Rules  not  so  codified  as  of  October  1,  1984,  are  void,  shall 
be  withdrawn  by  the  Secretary  of  State  from  the  permanent  register  of 
the  rules,  and  shall  not  be  pubished  by  the  Secretary  of  State  in  either 
the  Illinois  Administrative  Code  or  in  the  Illinois  Register.  The 
Secretary  of  State  shall  not  adopt  any  codification  system  or  schedule 
under  this  subsection  without  the  approval  of  the  Joint  Committee  on 
Administrative  Rules.  Approval  by  the  Joint  Committee  shall  be 
conditioned  solely  upon  establishing  that  the  proposed  codification 
system  and  schedule  are  compatible  with  existing  electronic  data 
processing  equipment  and  programs  maintained  by  and  for  the  Ceneral 
Assembly.  Nothing  in  this  Section  shall  prohibit  an  agency  from 
adopting  rules  in  compliance  with  the  codification  system  earlier  than 
specified  in  the  schedule. 

(b)  If  no  substantive  changes  are  made  by  the  agency  in 
amending  existing  rules  to  comply  with  the  codification  system,  such 
codified  rules  may  be  adopted  until  October  1,  1984,  without  requiring 
notice  or  publication  of  the  text  of  rules  pursuant  to  Section  5.  In 
such  a  case,  the  publication  requirement  shall  be  satisfied  by  the 
publication  in  the  Illinois  Register  of  a  notice  stating  that  the  agency 
has  adopted  the  rules  to  comply  with  the  codification  system,  that  no 
substantive  changes  have  been  made  in  the  rules  ana  that  the  State 
Library  has  reviewed  and  approved  the  codification  of  the  rules.  The 
notice  shall  include  the  current  names  and  numbers  of  the  rules  being 
codified,  an  outline  of  the  headings  of  the  sections  of  the  rules  as 
codified  and  may  also  include  a  table  indicating  the  relationship  between 
any  rule  numbers  previously  used  by  the  agency  and  the  numbering 
system  of  the  codified  rules.  The  agency  shall  provide  the  text  of 
such  rules  as  codified  to  the  State  Library  for  review  and  necessary 
changes  and  recommendations  at  least  30  days  prior  to  the  publication 
of  such  notice.  Whenever  the  codification  of  an  emergency  or 
peremptory  rule  is  changed  subsequent  to  its  publication  as  adopted  in 
the  Illinois  Register,  a  notice  of  such  change,  in  the  manner  set  forth 
in  this  subsection,  shall  be  published  in  the  next  available  issue  of  the 
Illinois  Register.  Such  a  change  in  the  rule's  codification  shall  not 
affect  its  validity  or  the  date  upon  which  it  became  effective. 

(c)  Each  rule  proposed  in  compliance  with  the  codification  system 
shall  be  reviewed  by  the  State  Library  under  the  Secretary  of  State 
prior  to  the  expiration  of  the  public  notice  period  provided  by  Section 
5.01  (a)  of  this  Act  or  prior  to  the  publication  of  the  notice  required 
under  subsection    (b)   of  this  section.      The  State   Library  shall  cooperate 
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with  agencies  in  its  review  to  insure  that  the  purposes  of  the 
codification  system  are  accomplished.  The  State  Library  shall  have  the 
authority  to  make  changes  in  the  numbering  and  location  of  the  rule  in 
the  codification  scheme,  providing  such  changes  do  not  affect  the 
meaning  of  the  rules.  The  State  Library  may  recommend  changes  in  the 
sectioning  and  headings  proposed  by  the  agency  and  suggest  gram- 
matical and  technical  changes  to  correct  errors.  The  State  Library  may 
add  notes  concerning  the  statutory  authority,  dates  proposed  and 
adopted  and  other  similar  notes  to  the  text  of  the  rules,  if  such  notes 
are  not  supplied  by  the  agency.  This  review  by  the  State  Library 
shall  be  for  the  purpose  of  insuring  the  uniformity  of  and  compliance 
with  the  codification  system.  The  State  Library  shall  prepare  indexes 
by  agency,  subject  matter,  and  statutory  authority  and  any  other 
necessary  indexes,  tables  and  other  aids  for  locating  rules  to  assist  the 
public  in  the  use  of  the  Code. 

(d)  The  State  Library  shall  make  available  to  the  agency  and  the 
Joint  Committee  on  Administrative  Rules  copies  of  the  changes  in  the 
numbering  and  location  of  the  rule  in  the  codification  scheme,  the 
recommended  changes  in  the  sectioning  and  headings,  and  the 
suggestions  made  concerning  the  correction  of  grammatical  and  technical 
errors  or  other  suggested  changes.  The  agency  shall  in  the  notice 
required  by  Section  5. 01(b)  of  this  Act,  or  if  such  notice  is  not 
required,  at  least  10  days  prior  to  the  publication  of  the  notice 
required  under  subsection  (b)  of  this  Section,  provide  to  the  Joint 
Committee  a  response  to  the  recommendations  of  the  State  Library 
including  any   reasons  for  not  adopting  the  recommendations. 

(e)  In  the  case  of  reorganization  of  agencies,  transfer  of 
functions  between  agencies,  or  abolishment  of  agencies  by  executive 
order  or  law,  which  affects  rules  on  file  with  the  Secretary  of  State, 
the  State  Library  shall  notify  the  Governor,  the  Attorney  General,  and 
the  agencies  involved  of  the  effects  upon  such  rules  on  tile.  if  the 
Governor  or  the  agencies  involved  do  not  respond  to  the  State  Library's 
notice  within  45  days  by  instructing  the  State  Library  to  delete  or 
transfer  the  rules,  the  State  Library  may  delete  or  place  such  rules 
under  the  appropriate  agency  for  the  purpose  of  insuring  the 
consistency  of  the  codification  scheme  and  shall  notify  the  Governor, 
the  Attorney  General  and  the  agencies  involved. 

(f)  The  Secretary  of  State  shall  publish  an  Illinois  Administrative 
Code  as  effective  January  1,  1985.  The  code  shall  be  publishea  on  or 
before  June  1,  1985,  and  the  Secretary  of  State  shall  update  each 
section  of  the  Code  at  least  annually  thereafter.  Such  Code  shall 
contain  the  complete  text  of  all  rules  of  all  State  agencies  filed  with  his 
office  and  effective  on  October  1,  1984,  or  later  and  the  indexes, 
tables,  and  other  aids  for  locating  rules  prepared  by  the  State  Library. 
The  Secretary  of  State  shall  design  the  Illinois  Register  to  supplement 
such  Code.  The  Secretary  of  State  shall  make  copies  of  the  Code 
available  generally  at  a   price  covering   publication  and  mailing  costs. 
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(g)  The  publication  of  a  rule  in  the  Code  or  in  the  Illinois 
Register  as  an  adopted  rule  shall  establish  a  rebuttable  presumption 
that  the  rule  was  duly  filed  and  that  the  text  of  the  rule  as  published 
in  the  Code  is  the  text  of  the  rule  adopted.  Publication  of  the  text  of 
a  rule  in  any  other  location  whether  by  the  agency  or  some  other 
person  shall  not  be  taken  as  establishing  such  presumption.  Judicial 
notice  shall  be  taken  of  the  text  of  each  rule  published  in  the  Code  or 
Register. 

(h)  The  codification  system,  the  indexes,  tables,  and  other  aids 
for  locating  rules  prepared  by  the  State  Library,  notes  and  other 
materials  developed  under  this  Section  in  connection  with  Administrative 
Code  shall  be  the  property  of  the  State.  No  person  may  attempt  to 
copyright  or  publish  for  sale  such  materials  except  the  Secretary  of 
State  as  provided  in  this  Section.  (PA  79-1083;  Amended  by  PA 
80-1035,  effective  September  27,  1977;  Amended  by  PA  80-1457, 
effective  January  1,  1979;  Amended  by  PA  81-1348,  effective  July  16, 
1980;  Amended  by  PA  83-555,  effective  January  1,  1984;  Amended  by 
PA  83-556,   effective  January  1,    1984) 

Section  7.01.  CERTIFICATION  OF  RULES  FILED  WITH  THE 
SECRETARY  OF  STATE)  (a)  Beginning  January  1,  1978,  whenever  a 
rule,  or  modification  or  repeal  of  any  rule,  is  filed  with  the  Secretary 
of  State,  the  Secretary  of  State  within  three  working  days  after  such 
filing  shall  send  a  certified  copy  of  such  rule,  modification  or  repeal  to 
the  Joint  Committee  on  Administrative  Rules  established  in  Section  7.02. 

(b)  Any  rule  on  file  with  the  Secretary  of  State  on  January  1  , 
1978  shall  be  void  60  days  after  the  date  unless  within  such  60  day 
period  the  issuing  agency  certifies  to  the  Secretary  of  State  that  the 
rule  is  currently  in  effect. 

Within  45  days  after  the  receipt  of  any  certification  pursuant  to 
this  sub-section  (b),  the  Secretary  of  State  shall  send  the  Joint 
Committee  on  Administrative  Rules  established  in  Section  7.02  a  copy  of 
each  agency's  certification  so  received  along  with  a  copy  of  the  rules 
covered  by  the  certification.  (Added  by  PA  80-1035,  effective 
September  27,    1977) 

Section  7.02.  JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES; 
MEMBERSHIP,  TERMS,  VACANCIES,  COMPENSATION,  MEETINGS, 
EXECUTIVE  DIRECTOR,  OFFICE)  (a)  The  Joint  Committee  on 
Administrative  Rules  is  hereby  created.  The  Joint  Committee  shall  be 
composed  of  16  members,  4  members  appointed  by  the  President  of  the 
Senate  and  4  by  the  Senate  Minority  Leader,  and  4  members  appointed 
by  the  Speaker  of  the  House  of  Representatives  and  4  by  the  House 
Minority   Leader. 

Members  of  the  Joint  Committee  shall  be  appointed  during  the 
month  of  July  of  each  odd  numbered  year  for  2  year  terms  beginning 
August  1,  and  until  their  successors  are  appointed  and  qualified.  In 
the  event  of  a  death  of  a  member  or   if  a  member  ceases  to  be  a  member 
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of  the  General  Assembly  a  vacancy  shall  exist.  Vacancies  shall  be  filled 
for  the  time  remaining  of  the  term  in  the  same  manner  as  the  original 
appointments.  All  appointments  shall  be  in  writing  and  filed  with  the 
Secretary  of  State  as  a  public  record. 

(b)  The  Joint  Committee  shall  organize  during  the  month  of 
September  each  odd  numbered  year  by  electing  a  Chairman  and  such 
other  officers  as  it  deems  necessary.  The  Chairmanship  of  the  Joint 
Committee  shall  be  for  a  2  year  term  and  may  not  be  filled  in  2 
successive  terms  by  persons  of  the  same  political  party.  Members  of 
the  Joint  Committee  shall  serve  without  compensation,  but  shall  be 
reimbursed  for  expenses.  The  Joint  Committee  shall  hold  monthly 
meetings  and  may  meet  oftener  upon  the  call  of  the  Chairman  or  4 
members.  A  quorum  of  the  Joint  Committee  consists  of  a  majority  of  the 
members. 

(.c)  When  feasible  the  agenda  of  each  meeting  of  the  Joint 
Committee  shall  be  submitted  to  the  Secretary  of  State  to  be  published 
at  least  5  days  prior  to  the  meeting  in  the  Illinois  Register.  The  Joint 
Committee  may  also  weekly,  or  as  often  as  necessary,  submit  for 
publication  in  the  Illinois  Register  lists  of  the  dates  on  which  notices 
under  Section  5.01  of  this  Act  were  received  and  the  dates  on  which 
the  proposed  rulemakings  will  be  considered.  The  provisions  of  this 
subsection  shall  not  prohibit  the  Joint  Committee  from  acting  upon  an 
item  that  was  not  contained  in  the  published  agenda. 

(d)  The  Joint  Committee  shall  appoint  an  Executive  Director  who 
shall  be  the  staff  director.  The  Executive  Director  shall  receive  a 
salary  to  be  fixed  by  the  Joint  Committee. 

The  Executive  Director  shall  be  authorized  to  employ  and  fix  the 
compensation  of  such  necessary  professional,  technical  and  secretarial 
staff  and  prescribe  the  duties  of  such  staff. 

(e)  A  permanent  office  of  the  Joint  Committee  shall  be  in  the 
State  Capitol  Complex  wherein  the  Space  Needs  Commission  shall  provide 
suitable  offices. 

(f)  The  Joint  Committee  may  charge  reasonable  fees  for  copies  of 
documents  or  publications  to  cover  the  cost  of  copying  or  printing. 
However,  the  Joint  Committee  shall  provide  copies  of  documents  or 
publications  without  cost  to  agencies  which  are  directly  affected  by 
recommendations  or  findings  included  in  such  documents  or  publications. 
(Added  by  PA  80-1035,  effective  September  27,  1977;  Amended  by  PA 
80-1457,  effective  January  1,  1979;  Amended  by  PA  82-372,  effective 
September  2,  1981;  Amended  by  PA  83-638,  effective  September  21, 
1983) 

Section  7.03.  ADMINISTRATION  OF  OATHS  OR  AFFIRMATIONS: 
AFFIDAVITS  OR  DEPOSITIONS:  SUBPOENA)  (a)  The  Executive 
Director    of   the   Joint    Committee   or    any    person    designated    by    him   may 
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administer    oaths    or    affirmations,    take    affidavits    or    depositions    of   any 
person. 

(b)  The  Executive  Director,  upon  approval  of  majority  vote  of  the 
Joint  Committee,  or  the  presiding  officers  may  subpoena  and  compel  the 
attendance  before  the  Joint  Committee  and  examine  under  oath  any 
person,  or  the  production  for  the  Joint  Committee  of  any  records, 
books,    papers,   contracts  or  ether  documents. 

If  any  person  fails  to  obey  a  subpoena  issued  under  this  Section, 
the  Joint  Committee  may  apply  to  any  circuit  court  to  secure  compliance 
with  the  subpoena.  The  failure  to  comply  with  the  order  of  the  court 
issued  in  response  thereto  shall  be  punished  as  a  contempt.  (Added  by 
PA  80-1035,   effective  September  27,    1977) 

Section  7.04.  POWERS  OF  JOINT  COMMITTEE)  The  Joint 
Committee  shall   have  the  following   powers  under  this  Act: 

1 .  The  function  of  the  Joint  Committee  shall  be  the  promotion  of 
adequate  and  proper  rules  by  agencies  and  an  understanding  on  the 
part  of  the  public  respecting  such  rules.  Such  function  shall  be 
advisory  only,   except  as  provided   in  Sections  7.06a  and  7.07a. 

2.  The  Joint  Committee  may  undertake  studies  and  investigations 
concerning   rule-making  and  agency   rules. 

3.  The  Joint  Committee  shall  monitor  and  investigate  compliance 
of  agencies  with  the  provisions  of  this  Act,  make  periodic  investigations 
of  the  rule-making  activities  of  all  agencies,  and  evaluate  and  report  on 
all  rules  in  terms  of  their  propriety,  legal  adequacy,  relation  to 
statutory  authorization,  economic  and  budgetary  effects  and  public 
policy. 

4.  Hearings  and  investigations  conducted  by  the  Joint  Committee 
under  this  Act  may  be  held  at  such  times  and  places  within  the  State  as 
such  Committee  deems  necessary. 

5.  The  Joint  Committee  shall  have  the  authority  to  request  from 
any  agency  an  analysis  of  the: 

a.  effect  of  a  new  rule,  amendment  or  repealer,  including  any 
direct  economic  effect  on  the  persons  regulated  by  the  rule;  any 
anticipated  effect  on  the  proposing  agency's  budget  and  the 
budgets  of  other  State  agencies;  and  any  anticipated  effects  on 
State  revenues; 

b.  agency's  evaluation  of  the  submissions  presented  to  the 
agency  pursuant  to  Section  5.01   of  this  Act; 

c.  a  description  of  any  modifications  from  the  initially  published 
proposal  made  in  the  finally  accepted  version  o1  the  intended  rule, 
amendment  or  repealer. 

6.  Failure  of  the  Joint  Committee  to  object  to  any  proposed  rule, 
amendment,  or  repealer  or  any  existing  rule  shall  not  be  construed  as 
implying  direct  or  indirect  approval  of  the  rule  or  proposed  rule, 
amendment,  or  repealer  by  the  Joint  Committee  or  the  General 
Assembly.      (Added     by      PA     80-1035,      effective     September     27,      1977; 
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Amended  by  PA  80-1044,  effective  October  1,  1978;  Amended  by  PA 
81-1035,  effective  January  1,  1980;  Amended  by  PA  81-1514,  effective 
January  1,    1981) 

Section  7.05.  RESPONSIBILITIES  OF  JOINT  COMMITTEE)  The  Joint 
Committee  shall   have  the  following   responsibilities  under  this  Act: 

1  .  The  Joint  Committee  shall  conduct  a  systematic  and  continuing 
study  of  the  rules  and  rule-making  process  of  all  state  agencies, 
including  those  agencies  not  covered  in  Section  3.01  of  this  Act,  for 
the  purpose  of  improving  the  rule-making  process,  reducing  the  number 
and  bulk  of  rules,  removing  redundancies  and  unnecessary  repetitions 
and  correcting  grammatical,  typographical  and  like  errors  not  affecting 
the  construction  or  meaning  of  the  rules,  and  it  shall  make 
recommendations  to  the  appropriate  affected  agency. 

2.  The  Joint  Committee  shall  review  the  statutory  authority  on 
which  any  administrative  rule  is  based. 

3.  The  Joint  Committee  shall  maintain  a  review  program,  to  study 
the  impact  of  legislative  changes,  court  rulings  and  administrative 
action  on  agency  rules  and  rule-making. 

4.  The  Joint  Committee  shall  suggest  rulemaking  of  an  agency 
whenever  the  Joint  Committee,  in  the  course  of  its  review  of  the 
agency's  rules  under  this  Act,  determines  that  the  agency's  rules  are 
incomplete,  inconsistent  or  otherwise  deficient.  (Added  by  PA  80-1035, 
effective  September  27,  1977;  Amended  by  PA  81-1044,  effective  October 
1,    1979) 

Section  7.06.  EXAMINATION  OF  PROPOSED  RULE,  AMENDMENT  OR 
REPEAL  OF  RULE  BY  THE  JOINT  COMMITTEE:  DETERMINATIONS)  (a) 
The  Joint  Committee  may  examine  any  proposed  rule,  amendment  to  a 
rule,  and  repeal  of  a  rule  for  the  purpose  of  determining  whether  the 
proposed  rule,  amendment  to  a  rule,  or  repeal  of  a  rule  is  within  the 
statutory  authority  upon  which  it  is  based,  whether  the  rule, 
amendment  to  a  rule  or  repeal  of  a  rule  is  in  proper  form  and  whether 
the  notice  was  given  prior  to  its  adoption,  amendment,  or  repeal  and 
was  sufficient  to  give  adequate  notice  of  the  purpose  and  effect  of  the 
rule,  amendment  or  repeal. 

(b)  If  the  Joint  Committee  objects  to  a  proposed  rule,  amendment 
to  a  rule,  or  repeal  of  a  rule,  it  shall  certify  the  fact  to  the  issuing 
agency  and  include  with  the  certification  a  statement  of  its  specific 
objections. 

(c)  If  within  45  days  after  notice  of  proposed  rulemaking  has 
been  received  by  the  Joint  Committee,  the  Joint  Committee  certifies  its 
objections  to  the  issuing  agency  then  that  agency  shall  within  90  days 
of  receipt  of  the  statement  of  objection: 

1.  modify   the   proposed    rule,    amendment  or    repeater   to   meet  the 
Joint  Committee's  objections; 

2.  withdraw    the    proposed    rule,    amendment,    or    repealer    in    its 
entirety,   or; 
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3.        refuse    to    modify    or    withdraw    the    proposed    rule,    amendment 
or   repealer. 

(d)  If  an  agency  elects  to  modify  a  proposed  rule,  amendment  or 
repealer  to  meet  the  Joint  Committee's  objections,  it  shall  make  such 
modifications  as  are  necessary  to  meet  the  objections  and  shall  resubmit 
the  rule,  amendment  or  repealer  to  the  Joint  Committee.  In  addition, 
the  agency  shall  submit  a  notice  of  its  election  to  modify  the  proposed 
rule,  amendment  or  repealer  to  meet  the  Joint  Committee's  objections  to 
the  Secretary  of  State,  which  notice  shall  be  published  in  the  first 
available  issue  of  the  Illinois  Register,  but  the  agency  shall  not  be 
required  to  conduct  a  public  hearing.  If  the  Joint  Committee 
determines  that  the  modifications  do  not  remedy  the  Joint  Committee's 
objections,  it  shall  so  notify  the  agency  in  writing  and  shall  submit  a 
copy  of  such  notification  to  the  Secretary  of  State  for  publication  in  the 
next  available  issue  of  the  Illinois  Register.  In  addition,  the  Joint 
Committee  may  recommend  legislative  action  as  provided  in  subsection 
(g)   for  agency   refusals. 

(e)  If  an  agency  elects  to  withdraw  a  proposed  rule,  amendment 
or  repealer  as  a  result  of  the  Joint  Committee's  objections,  it  shall 
notify  the  Joint  Committee,  in  writing,  of  its  election  and  shall  submit  a 
notice  of  the  withdrawal  to  the  Secretary  of  State  which  shall  be 
published   in  the  next  available  issue  of  the   Illinois  Register. 

(f)  Failure  of  an  agency  to  respond  to  the  Joint  Committee's 
objections  to  a  proposed  rule,  amendment  or  repealer,  within  the  time 
prescribed  in  subsection  (c)  shall  constitute  withdrawal  of  the  proposed 
rule,  amendment  or  repealer  in  its  entirety.  The  Joint  Committee  shall 
submit  a  notice  to  that  effect  to  the  Secretary  of  State  which  shall  be 
published  in  the  next  available  issue  of  the  Illinois  Register  and  the 
Secretary  of  State  shall  refuse  to  accept  for  filing  a  certified  copy  of 
such  proposed  rule,  amendment  or  repealer  under  the  provisions  of 
Section  6. 

(g)  If  an  agency  refuses  to  modify  or  withdraw  the  proposed 
rule,  amendment  or  repealer  so  as  to  remedy  an  objection  stated  by  the 
Joint  Committee,  it  shall  notify  the  Joint  Committee  in  writing  of  its 
refusal  and  shall  submit  a  notice  of  refusal  to  the  Secretary  of  State 
which  shall  be  published  in  the  next  available  issue  of  the  Illinois 
Register.  If  the  Joint  Committee  decides  to  recommend  legislative  action 
in  response  to  an  agency  refusal,  then  the  Joint  Committee  shall  have 
drafted  and  have  introduced  into  either  house  of  the  General  Assembly 
appropriate  legislation  to  implement  the  recommendations  of  the  Joint 
Committee. 

(h)  No  rule,  amendment  or  repeal  of  a  rule  shall  be  accepted  by 
the  Secretary  of  State  for  filing  under  Section  6,  if  such  rule-making  is 
subject  to  this  Section,  until  after  ihe  agency  has  responded  to  the 
objections  of  the  Joint  Committee  as  provided  in  this  Section.  (Added 
by  PA  80-1035,  effective  September  27,  1977;  Amended  by  PA  81-1044, 
effective  October  1,    1979) 
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Section  7.06a.  JOINT  COMMITTEE  STATEMENT  ON  PROPOSED 
RULE,  AMENDMENT  OR  REPEALER  OBJECTIONABLE  UNDER 
COMMITTEE'S  REVIEW  STANDARDS)  (a)  If  the  Joint  Committee 
determines  that  adoption  and  effectiveness  of  a  proposed  rule, 
amendment  or  repealer  or  portion  of  a  proposed  rule,  amendment  or 
repealer  by  an  agency  would  be  objectionable  under  any  of  the 
standards  for  the  Joint  Committee's  review  specified  in  Sections  7.04, 
7.05,  7.06,  7.07  or  7.08  of  this  Act  and  would  constitute  a  serious 
threat  to  the  public  interest,  safety  or  welfare,  the  Joint  Committee  may 
at  any  time  prior  to  the  taking  effect  of  such  proposed  rule,  amendment 
or  repealer  issue  a  statement  to  that  effect.  Such  statement  may  be 
issued  by  the  Joint  Committee  only  upon  the  affirmative  vote  of 
three-fifths  of  the  members  appointed  to  the  Joint  Committee.  A 
certified  copy  of  such  statement  shall  be  transmitted  to  the  proposing 
agency  and  to  the  Secretary  of  State  for  publication  in  the  next 
available  issue  of  the   Illinois   Register. 

(b)  The  proposed  rule,  amendment  or  repealer  or  the  portion  of 
the  proposed  rule,  amendment  or  repealer  to  which  the  Joint  Committee 
has  issued  a  statement  under  subsection  (a)  shall  not  be  accepted  tor 
filing  by  the  Secretary  of  State.  The  agency  may  not  enforce  or 
invoke  for  any  reason  a  proposed  rule,  amendment  or  repealer  or  any 
portion  thereof  which  is  prohibited  from  being  filed  by  this  subsection 
during  this  180  day  period. 

(c)  The  Joint  Committee  shall,  as  soon  as  practicable  after  the 
issuance  of  a  statement  under  subsection  (a),  introduce  in  either  house 
of  the  General  Assembly  a  Joint  resolution  stating  that  the  General 
Assembly  desires  to  continue  the  prohibition  of  the  proposed  rule, 
amendment  or  repealer  or  the  portion  thereof  to  which  the  statement 
was  issued  from  being  filed  and  taking  effect.  The  joint  resolution 
shall  immediately  following  its  first  reading  be  placed  on  the  calendar 
for  consideration  in  each  house  of  the  General  Assembly  without 
reference  to  a  standing  committee.  If  such  a  joint  resolution  is  passed 
by  both  houses  of  the  General  Assembly  within  the  180  day  period 
provided  in  subsection  (b) ,  the  agency  shall  be  prohibited  from  filing 
the  proposed  rule,  amendment  or  repealer  or  the  portion  thereof  and 
the  proposed  rule,  amendment  or  repealer  or  the  portion  thereof  shall 
net  take  effect.  The  Secretary  of  State  shall  not  accept  for  filing  the 
proposed  rule,  amendment  or  repealer  or  the  portion  thereof  which  the 
General  Assembly  has  prohibited  the  agency  from  filing  as  provided  in 
this  subsection.  If  the  180  day  period  provided  in  subsection  (b) 
expires  prior  to  passage  of  the  joint  resolution,  the  agency  may  file  the 
proposed  rule,  amendment  or  repealer  or  the  portion  thereof  as  adopted 
and  it  shall  take  effect.  (Added  by  PA  81-1514,  effective  January  1, 
1981;    Amended  by   PA  82-372,   effective  September  2,    1981) 

Section  7.07.  EXAMINATION  OF  RULE  BY  JOINT  COMMITTEE: 
DETERMINATION)  (.a)  The  Joint  Committee  may  examine  any  rule  for 
the  purpose  of  determining  whether  the  rule  is  within  the  statutory 
authority  upon  which  it  is  based,  and  whether  the  rule  is  in  proper 
form. 
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(b)  If  the  Joint  Committee  objects  to  a  rule,  it  shall,  within  5 
days  of  the  objection,  certify  the  fact  to  the  adopting  agency  and 
include  within  the  certification  a  statement  of  its  specific  objections. 

(c)  Within  90  days  of  receipt  of  the  certification,  the  agency 
shall: 

1 .  Notify   the   Joint   Committee   that    it   has    elected    to    amend    the 
rule  to  meet  the  Joint  Committee's  objection; 

2.  Notify    the   Joint    Committee    that    it   has    elected    to    repeal    the 
rule,   or; 

3.  Notify   the  Joint  Committee  that   it  refuses   to  amend   or   repeal 
the  rule. 

(d)  If  the  agency  elects  to  amend  a  rule  to  meet  the  Joint 
Committee's  objections,  it  shall  notify  the  Joint  Committee  in  writing  and 
shall  initiate  rule-making  procedures  for  that  purpose  by  giving  notice 
as  required  by  Section  5  of  this  Act.  The  Joint  Committee  shall  give 
priority  to  rules  so  amended  when  setting   its  agenda. 

(e)  if  the  agency  elects  to  repeal  a  rule  as  a  result  of  the  Joint 
Committee  objections,  it  shall  notify  the  Joint  Committee,  in  writing,  of 
its  election  and  shall  initiate  rule-making  procedures  for  that  purpose 
by  giving  notice  as  required  by  Section  5  of  this  Act. 

(f)  If  the  agency  elects  to  amend  or  repeal  a  rule  as  a  result  of 
the  Joint  Committee  objections,  it  shall  complete  the  process  within  180 
days  after  giving   notice  in  the   Illinois   Register. 

(g)  Failure  of  the  agency  to  respond  to  the  Joint  Committee's 
objections  to  a  rule  within  the  time  prescribed  in  subsection  (c)  shall 
constitute  a   refusal  to  amend  or  repeal  the  rule. 

(h)  If  an  agency  refuses  to  amend  or  repeal  a  rule  so  as  to 
remedy  an  objection  stated  by  the  Joint  Committee,  it  shall  notify  the 
Joint  Committee  in  writing  of  its  refusal  and  shall  submit  a  notice  of 
refusal  to  the  Secretary  of  State  which  shall  be  published  in  the  next 
available  issue  of  the  Illinois  Register.  If  the  Joint  Committee,  in 
response  to  an  agency  refusal,  decides  to  recommend  legislative  action, 
then  the  Joint  Committee  shall  have  drafted  and  have  introduced  into 
either  house  of  the  General  Assembly  appropriate  legislation  to 
implement  the  recommendations  of  the  Joint  Committee.  (Added  by  PA 
80-1035,  effective  September  27,  1977;  Amended  by  PA  81-1044, 
effective  October  1,    1979) 

Section  7.07a.  JOINT  COMMITTEE  STATEMENT  ON  RULE  ADOPTED 
UNDER  SECTIONS  5.02  OR  5.03  AND  DEEMED  OBJECTIONABLE  UNDER 
COMMITTEE'S  REVIEW  STANDARDS)  (a)  If  the  Joint  Committee 
determines  that  a  rule  or  portion  of  a  rule  adopted  under  Sections  5.02 
or  5.03  of  this  Act  is  objectionable  under  any  of  the  standards  for  the 
Joint  Committee's  review  specified  in  Sections  7.04,  7.05,  7.00,  7.07,  or 
7.08  of  this  Act  and   constitutes  a   serious  threat  to  the   public   interest, 
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safety  or  welfare,  the  Joint  Committee  may  issue  a  statement  to  that 
effect.  Such  statement  may  be  issued  by  the  Joint  Committee  only  upon 
the  affirmative  vote  of  three-fifths  of  the  members  appointed  to  the 
Joint  Committee.  A  certified  copy  of  such  statement  shall  be 
transmitted  to  the  affected  agency  and  to  the  Secretary  of  State  for 
publication  in  the  next  available  issue  of  the   Illinois  Register. 

(b)  The  effectiveness  of  the  rule  or  the  portion  of  a  rule  shall  be 
suspended  immediately  for  at  least  180  days  upon  receipt  of  the 
certified  statement  by  the  Secretary  of  State.  The  Secretary  of  State 
shall  indicate  such  suspension  prominently  and  clearly  on  the  face  of 
the  affected  rule  or  the  portion  of  a  rule  filed  in  the  Office  of  the 
Secretary  of  State.  Rules  or  portions  of  rules  suspended  in  accordance 
with  this  subsection  shall  become  effective  again  upon  the  expiration  of 
180  days  from  receipt  of  the  statement  by  the  Secretary  of  State  if  the 
General  Assembly  does  not  continue  the  suspension  as  provided  in 
subsection  (c) .  The  agency  may  not  enforce,  nor  invoke  for  any 
reason,  a  rule  or  portion  of  a  rule  which  has  been  suspended  in 
accordance  with  this  subsection.  During  the  180  days,  the  agency  may 
not  file,  nor  may  the  Secretary  of  State  accept  for  filing,  any  rule 
having  substantially  the  same  purpose  and  effect  as  rules  or  portions  of 
rules  suspended  in  accordance  with  this  subsection. 

(c)  The  Joint  Committee  shall,  as  soon  as  practicable  after 
issuance  of  a  statement  under  subsection  (.a),  cause  to  be  introduced  in 
either  house  of  the  General  Assembly  a  joint  resolution  stating  that  the 
General  Assembly  desires  to  continue  the  suspension  of  effectiveness  of 
a  rule  or  the  portion  of  the  rule  to  which  the  statement  was  issued. 
The  joint  resolution  shall  immediately  following  its  first  reading  be 
placed  on  the  calendar  tor  consideration  in  each  house  of  the  General 
Assembly  without  reference  to  a  standing  committee.  If  such  a  joint 
resolution  is  passed  by  both  houses  of  the  General  Assembly  within  the 
180  day  period  provided  in  subsection  (b) ,  the  rule  or  the  portion  of 
the  rule  shall  be  considered  repealed  and  the  Secretary  of  State  shall 
immediately  remove  such  rule  or  portion  of  a  rule  from  the  collection  of 
effective  rules.  (Added  by  PA  81-1514,  effective  January  1,  1981; 
Amended   by   PA  82-372,   effective  September  2,    1981) 

Section  7.08.  PERIODIC  EVALUATION  OF  RULES  BY  JOINT 
COMMITTEE:  CATEGORIES)  (a)  The  Joint  Committee  shall  evaluate 
the  rules  of  each  agency  at  least  once  every  5  years.  The  Joint 
Committee  shall  develop  a  schedule  for  this  periodic  evaluation.  In 
developing  this  schedule,  the  Joint  Committee  shall  group  rules  by 
specified  areas  to  assure  the  evaluation  of  similar  rules  at  the  same 
time.      Such  schedule  shall   include  at  least  the  following  categories: 

1.  human   resources; 

2.  law  enforcement; 

3.  energy; 

4.  environment; 

5.  natural   resources; 

6.  transportation; 
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7.  public  utilities; 

8.  consumer  protection; 

9.  licensing   laws; 

10.  regulation  of  occupations; 

11 .  labor  laws; 

12.  business  regulation; 

13.  financial  institutions;   and 

14.  government  purchasing. 

(b)  Whenever  evaluating  any  rules  as  required  by  this  Section, 
the  Joint  Committee's  review  shall   include  an  examination  of: 

1.  organizational,  structural  and  procedural  reforms  which  effect 
rules  or  rulemaking; 

2.  merger,   modification,   establishment  or  abolition  of   regulations; 

3.  eliminating  or  phasing  out  outdated,  overlapping  or  conflicting 
regulatory  jurisdictions  or  requirements  of  general  applicability; 
and 

4.  economic  and  budgetary  effects.  (Added  by  PA  80-1035, 
effective  September  27,  1977;  Amended  by  PA  81-1035,  effective 
January   1 ,    1980) 

Section  7.09.  ADMINISTRATION  OF  ACT)  The  Joint  Committee 
shall  have  the  authority  to  adopt  rules  to  administer  the  provisions  of 
this  Act  relating  to  the  Joint  Committee's  responsibilities,  powers  and 
duties.    (Added  by   PA  80-1035,   effective  September  27,    1977) 

Section  7.10.  REPORT  OF  FINDINGS,  CONCLUSIONS  AND 
RECOMMENDATIONS  BY  THE  JOINT  COMMITTEE)  The  Joint  Committee 
shall  report  its  findings,  conclusions  and  recommendations  including 
suggested  legislation  to  the  General  Assembly  by  February  1,  of  each 
year. 

The  requirement  for  reporting  to  the  General  Assembly  shall  be 
satisfied  by  filing  copies  of  the  report  with  the  Speaker,  the  Minority 
Leader  and  the  Clerk  of  the  House  of  Representatives  and  the 
President,  the  Minority  Leader  and  the  Secretary  of  the  Senate  and  the 
Legislative  Council,  as  required  by  Section  3.1  of  "An  Act  to  revise  the 
law  in  relation  to  the  General  Assembly",  approved  February  25,  1874, 
as  amended,  and  filing  such  additional  copies  with  the  State  Government 
Report  Distribution  Center  for  the  General  Assembly  as  is  required 
under  paragraph  (t)  of  Section  7  of  the  State  Library  Act.  (Added  by 
PA  80-1035,  effective  September  27,  1977;  Amended  by  PA  83-784, 
effective  January   1,   1984) 

Section  8.  PETITION  FOR  ADOPTION  OF  RULES)  (a)  An  agency 
shall  in  accordance  with  Section  5,  adopt  rules  which  implement  recently 
enacted  legislation  of  the  General  Assembly  in  a  timely  and  expeditious 
manner. 

(b)  Any  interested  person  may  petition  an  agency  requesting  the 
promulgation,     amendment     or     repeal     of     a     rule.       Each     agency     shall 
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prescribe  by  rule  the  form  for  petitions  and  the  procedure  for  their 
submission,  consideration  and  disposition.  If,  within  30  days  after 
submission  of  a  petition,  the  agency  has  not  initiated  rule-making 
proceedings  in  accordance  with  Section  5  of  this  Act,  the  petition  shall 
be  deemed  to  have  been  denied.  (PA  79-1083;  Amended  by  PA  83-529, 
effective  January   1,    1984) 

Section  9.  DECLARATORY  RULINGS  BY  AGENCIES)  Each  agency 
may  in  its  discretion  provide  by  rule  for  the  filing  and  prompt 
disposition  of  petitions  or  requests  for  declaratory  rulings  as  to  the 
applicability  to  the  person  presenting  the  petition  or  request  of  any 
statutory  provision  enforced  by  the  agency  or  of  any  rule  of  the 
agency.  Declaratory  rulings  shall  not  be  appealable.  The  agency  shall 
maintain  as  a  public  record  in  the  agency's  principal  office  and  make 
available  for  public  inspection  and  copying  any  such  rulings.  The 
agency  shall  delete  trade  secrets  or  other  confidential  information  from 
the  ruling  prior  to  making  it  available.  (PA  79-1083;  Amended  by  PA 
82-727,   effective  November  12,    1981) 

Section  10.  CONTESTED  CASES:  NOTICE:  HEARING)  (a)  In  a 
contested  case,  all  parties  shall  be  afforded  an  opportunity  for  hearing 
after  reasonable  notice.  Such  notice  shall  be  served  personally  or  by 
certified  or  registered  mail  upon  such  parties  or  their  agents  appointed 
to  receive  service  of  process  ana  shall   include: 

1.  a  statement  of  the  time,   place  and  nature  of  the  hearing; 

2.  a     statement    of    the     legal     authority     and     jurisdiction     under 
which  the  hearing   is  to  be  held; 

3.  a    reference    to    the    particular    Sections    of    the    statutes    and 
rules  involved;    and 

4.  except  where  a   more  detailed   statement   is  otherwise   provided 
for  by  law,   a  short  and   plain  statement  of  the  matters  asserted. 

(b)  Opportunity  shall  be  afforded  all  parties  to  be  represented  by 
legal  counsel,  and  to  respond  and  present  evidence  and  argument. 

(c)  Unless  precluded  by  law,  disposition  may  be  made  of  any 
contested  case  by  stipulation,  agreed  settlement,  consent  order  or 
default.    (PA  79-1083) 

Section  11.  RECORD  IN  CONTESTED  CASES)  (a)  The  record  in 
a  contested  case  shall   include: 

1.  all    pleadings     (including    all    notices    and    responses    thereto), 
motions,   and   rulings; 

2.  evidence  received; 

3.  a  statement  of  matters  officially  noticed; 

4.  offers  of  proof,   objections  and   rulings  thereon; 

5.  proposed  findings  and  exceptions; 

6.  any  decision,   opinion  or   report  by  the  hearing  examiner; 
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7.  all  staff  memoranda  or  data  submitted  to  the  hearing  examiner 
or  members  of  the  agency  in  connection  with  their  consideration  of 
the  case;   and 

8.  any  communication  prohibited  by  Section  14  of  this  Act,  but 
such  communications  shall  not  form  the  basis  for  any  finding  of 
fact. 

(b)  Oral  proceedings  or  any  part  thereof  shall  be  recorded 
stenographically  or  by  such  other  means  as  to  adequately  insure  the 
preservation  of  such  testimony  or  oral  proceedings  and  shall  be 
transcribed  on  request  of  any  party. 

(c)  Findings  of  fact  shall  be  based  exclusively  on  the  evidence 
and  on  matters  officially  noticed.    (PA  79-1083) 

Section  12.  RULES  OF  EVIDENCE:  OFFICIAL  NOTICE)  In 
contested  cases:  (a)  Irrelevant,  immaterial  or  unduly  repetitious 
evidence  shall  be  excluded.  The  rules  of  evidence  and  privilege  as 
applied  in  civil  cases  in  the  Circuit  Courts  of  this  State  shall  be 
followed.  However,  evidence  not  admissible  under  such  rules  of 
evidence  may  be  admitted  (except  where  precluded  by  statute)  if  it  is  a 
type  commonly  relied  upon  by  reasonably  prudent  men  in  the  conduct  of 
their  affairs.  Objections  to  evidentiary  offers  may  be  made  and  shall 
be  noted  in  the  record.  Subject  to  these  requirements,  when  a  hearing 
will  be  expedited  and  the  interests  of  the  parties  will  not  be 
prejudiced,  any  part  of  the  evidence  may  be  received  in  written  form. 

(b)  Subject  to  the  evidentiary  requirements  of  subsection  (a)  of 
this  Section,  a  party  may  conduct  cross-examination  required  for  a  full 
and  fair  disclosure  of  the  facts. 

(c)  Notice  may  be  taken  of  matters  of  which  the  Circuit  Courts  of 
this  State  may  take  judicial  notice.  In  addition,  notice  may  be  taken  of 
generally  recognized  technical  or  scientific  facts  within  the  agency's 
specialized  knowledge.  Parties  shall  be  notified  either  before  or  during 
the  hearing  or  by  reference  in  preliminary  reports  or  otherwise,  of  the 
material  noticed,  including  any  staff  memoranda  or  data,  and  they  shall 
be  afforded  an  opportunity  to  contest  the  material  so  noticed.  The 
agency's  experience,  technical  competence  and  specialized  knowledge 
may  be  utilized   in  the  evaluation  of  the  evidence.    (PA  79-1083) 

Section  13.  PROPOSAL  FOR  DECISION)  Except  where  otherwise 
expressly  provided  by  law,  when  in  a  contested  case  a  majority  of  the 
officials  of  the  agency  who  are  to  render  the  final  decision  has  not 
heard  the  case  or  read  the  record,  the  decision,  if  adverse  to  a  party 
to  the  proceeding  other  than  the  agency,  shall  not  be  made  until  a 
proposal  for  decision  is  served  upon  the  parties,  and  an  opportunity  is 
afforded  to  each  party  adversely  affected  to  file  exceptions  and  to 
present  a  brief  and,  if  the  agency  so  permits,  oral  argument,  to  the 
agency  officials  who  are  to  render  the  decision.  The  proposal  for 
decision  shall  contain  a  statement  of  the  reasons  therefor  and  of  each 
issue   of   fact   or    law    necessary    to    the    proposed    decision,    prepared    by 
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the    persons    who    conducted     the    hearing     or    one     who     has     read     the 
record.    (PA  79-1083) 

Section  14.  DECISIONS  AND  ORDERS)  A  final  decision  or  order 
adverse  to  a  party  (.other  than  the  agency)  in  a  contested  case  shall  be 
in  writing  or  stated  in  the  record.  A  final  decision  shall  include 
findings  of  fact  and  conclusions  of  law,  separately  stated.  Findings  of 
fact,  if  set  forth  in  statutory  language,  shall  be  accompanied  by  a 
concise  and  explicit  statement  of  the  underlying  facts  supporting  the 
findings.  If,  in  accordance  with  agency  rules,  a  party  submitted 
proposed  findings  of  fact,  the  decision  shall  include  a  ruling  upon  each 
proposed  finding.  Parties  or  their  agents  appointed  to  receive  service 
of  process  shall  be  notified  either  personally  or  by  registered  or 
certified  mail  of  any  decision  or  order.  Upon  request,  a  copy  of  the 
decision  or  order  shall  be  delivered  or  mailed  forthwith  to  each  party 
and  to  his  attorney  of  record. 

A  decision  by  any  agency  in  a  contested  case  under  this  Act  shall 
be  void  unless  the  proceedings  are  conducted  in  compliance  with  the 
provisions  of  this  Act  relating  to  contested  cases  except  to  the  extent 
such  provisions  are  waived  pursuant  to  Section  18  of  this  Act  and 
except  to  the  extent  the  agency  has  adopted  its  own  rules  for  contested 
cases  as  authorized  in  Section  2  of  this  Act.  (PA  79-1083;  Amended  by 
PA  80-1035,   effective  September  27,    1977) 

Section  14.1  EXPENSES:  ATTORNEY  FEES)  (a)  In  any  contested 
case  initiated  by  any  agency  which  does  not  proceed  to  court  tor 
judicial  review  and  on  any  issue  where  a  court  does  not  have 
jurisdiction  to  make  an  award  of  litigation  expenses  under  Section  41  of 
the  Civil  Practice  Act,  any  allegation  made  by  the  agency  without 
reasonable  cause  and  found  to  be  untrue  shall  subject  the  agency 
making  such  allegation  to  the  payment  of  the  reasonable  expenses, 
including  reasonable  attorney's  fees,  actually  incurred  in  defending 
against  that  allegation  by  the  party  against  whom  the  case  was 
initiated. 

The  claimant  shall  make  his  demand  for  such  expenses  to  the 
agency.  If  the  claimant  is  dissatisfied  because  of  the  agency's  failure 
to  make  any  award  or  because  of  the  insufficiency  of  the  agency's 
award,  the  claimant  may  petition  the  Court  of  Claims  for  the  amount 
deemed  owed.  If  allowed  any  recovery  by  the  Court  of  Claims,  the 
claimant  shall  also  be  entitled  to  reasonable  attorney's  fees  and  the 
reasonable  expenses  incurred  in  making  his  claim  for  the  expenses 
incurred  in  the  administrative  action. 

(b)  In  any  case  in  which  a  party  has  any  administrative  rule 
invalidated  by  a  court  for  any  reason,  including  but  not  limited  to  the 
agency's  exceeding  its  statutory  authority  in  the  adoption  of  the  rule, 
the  court  shall  award  the  party  bringing  the  action  the  reasonable 
expenses  of  the  litigation,  including  reasonable  attorney's  fees.  (Added 
by   PA  82-670,   effective  January   1,    1982) 
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Section  15.  EX  PARTE  CONSULTATIONS)  Except  in  the 
disposition  of  matters  which  they  are  authorized  by  law  to  entertain  or 
dispose  of  on  an  ex  parte  basis,  neither  agency  members,  employees 
nor  hearing  examiners  shall,  after  notice  of  hearing  in  a  contested  case 
or  licensing  to  which  the  procedures  of  a  contested  case  apply  unaer 
this  Act,  communicate,  directly  or  indirectly,  in  connection  with  any 
issue  of  fact,  with  any  person  or  party,  or  in  connection  with  any 
other  issue  with  any  party  or  his  representative,  except  upon  notice 
and  opportunity  for  all  parties  to  participate.  However,  an  agency 
member  may  communicate  with  other  members  of  the  agency,  and  an 
agency  member  or  hearing  examiner  may  have  the  aid  and  advice  of  one 
or  more  personal  assistants.  (PA  79-1083;  Amended  by  PA  80-1035, 
effective  September  27,    1977) 

Section  16.  LICENSES)  (a)  When  any  licensing  is  required  by 
law  to  be  preceded  by  notice  and  opportunity  for  hearing,  the 
provisions  of  this  Act  concerning  contested  cases  shall  apply. 

(b)  When  a  licensee  has  made  timely  and  sufficient  application  for 
the  renewal  of  a  license  or  a  new  license  with  reference  to  any  activity 
of  a  continuing  nature,  the  existing  license  shall  continue  in  full  force 
and  effect  until  the  final  agency  decision  on  the  application  has  been 
made  unless  a  later  date  is  fixed  by  order  of  a  reviewing  court. 

(c)  No  agency  shall  revoke,  suspend,  annul,  withdraw,  amend 
materially,  or  refuse  to  renew  any  valid  license  without  first  giving 
written  notice  to  the  licensee  of  the  facts  or  conduct  upon  which  the 
agency  will  reiy  to  support  its  proposed  action,  and  an  opportunity  for 
hearing  in  accordance  with  the  provisions  of  this  Act  concerning 
contested  cases.  At  any  such  hearing,  the  licensee  shall  have  the 
right  to  show  compliance  with  all  lawful  requirements  for  the  retention, 
or  continuation  or  renewal  of  the  license.  If,  however,  the  agency 
finds  that  the  public  interest,  safety  or  welfare  imperatively  requires 
emergency  action,  and  if  the  agency  incorporates  a  finding  to  that 
effect  in  its  order,  summary  suspension  of  a  license  may  be  ordered 
pending  proceedings  for  revocation  or  other  action  which  proceedings 
shall   be  promptly  instituted  and  determined. 

Any  application  for  renewal  of  a  license  which  contains  required 
and  relevant  information,  data,  material  or  circumstances  which  were 
not  contained  in  an  application  for  the  existing  license,  shall  be  subject 
to  the  provisions  of  Section  16(a)  of  this  Act.  (PA  79-1083;  Amended 
by   PA  80-1035,   effective  September  27,    1977) 

Section  17.  RATE-MAKINC)  Every  agency  which  is  empowered  by 
law  to  engage  in  rate-making  activities  shall  establish  by  rule,  not 
inconsistent  with  the  provisions  of  law  establishing  such  rate-making 
jurisdiction,  the  practice  and  procedure  to  be  followed  in  rate-making 
activities  before  such  agency.    (PA  79-1083) 
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Section  18.  WAIVER)  Compliance  with  any  or  all  of  the  provisions 
of  this  Act  concerning  contested  cases  may  be  waived  by  written 
stipulation  of  all   parties.    (PA  79-1083) 

Section  19.  (PA  79-1083;  Repealed  as  of  January  1,  1978,  by  PA 
80-1035,   effective  September  27,    1977) 

Section  20.  SEVERABILITY)  If  any  provision  of  this  Act  or  the 
application  thereof  to  any  person  or  circumstance  is  held  invalid,  the 
invalidity  shall  not  affect  other  provisions  or  applications  of  the  Act 
which  can  be  given  effect  without  the  invalid  provision  or  application, 
and  for  this  purpose  the  provisions  of  this  Act  are  severable.  (PA 
79-1083) 

Section  21.  EFFECTIVE  DATE)  This  Act  takes  effect  upon  its 
becoming  a   law.    (PA  79-1083,   effective  September  22,    1975) 
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APPENDIX   B 
1    ILLINOIS  ADMINISTRATIVE  CODE CHAPTER  II,  §  210 


TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  210 
GENERAL  POLICIES 

Section 

210.100  Definitions 

210.200  Committee  Function 

210.300  Consultation  with  Agencies 

210.400  Cooperation  with  the  Rules  Division 

210.450  Publication  of  Notice  and  Hearing  Dates 

210.500  Use  of  Subpoenas 

AUTHORITY:  Implementing  Sections  5.01  and  7.02  -  7.10  and  authorized  by  Section  7.09  of  the  Illi- 
nois Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  pars.  1005.01,  1007.02  -  1007.10  and 
1007.09). 

SOURCE:  Adopted  at  3  111.  Reg.  8,  p.  18,  effective  April  1,  1979;  amended  at  3  111.  Reg.  49,  p.  230, 
effective  December  10,  1979;  rules  repealed,  new  rules  adopted  and  codified  at  4  111.  Reg.  49,  p.  166, 
effective  December  1, 1980;  amended  at  6  111.  Reg.  9314,  effective  August  1, 1982. 

Section  210.100    Definitions 

As  used  in  these  rules  (Parts  210  through  260): 

"Act"  means  the  Illinois  Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  par. 

1001  et  seq.,  as  amended). 

"Committee " means  the  Joint  Committee  on  Administrative  Rules,  created  by  Section  7.02(a) 

of  the  Act. 

"Director"  means  the  Executive  Director  of  the  Committee. 

"Register"  means  the  Illinois  Register  which  is  published  weekly  by  the  Secretary  of  State. 

It  contains  notices  and  the  text  of  all  proposed  and  adopted  rules. 

"Rules  Division"  means  the  unit  in  the  office  of  the  Secretary  of  State  which  files  rules 

and  publishes  the  Register. 

Section  210.200    Committee  Function 

The  committee  will  fulfill  its  function  of  promoting  adequate  and  proper  rules  by  agencies  and  under- 
standing on  the  part  of  the  public  respecting  such  rules  and  its  responsibility  to  review  rules  and 
rulemaking.  It  will  seek  to  cooperate  with  agencies  as  much  as  possible.  It  will  conduct  its  hearings 
to  promote  full  and  open  discussion  of  rules  and  rulemaking.  This  policy  is  meant  to  implement  the 
spirit  as  well  as  the  letter  of  the  Act. 

Section  210.300    Consultation  with  Agencies 

Some  agencies  may  have  some  problems  implementing  or  complying  with  the  rulemaking  procedures 
of  the  Act.  The  Committee  and  its  staff  will  discuss  these  types  of  problems  with  agencies.  Such 
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consultation  will  be  used  to  advise  agencies  about  form,  statutory  authority,  or  other  matters  which 
are  considered  by  the  Committee  in  its  review  of  rules  and  rulemaking. 

Section  210.400    Cooperation  with  the  Rules  Division 

The  Rules  Division  has  the  functions  under  the  Act  of  filing  rules  and  of  publishing  the  Register. 
The  Committee  will  cooperate  fully  with  the  Rules  Division.  The  Committee  will  strive  to  establish 
a  good  working  relationship  with  the  Rules  Division  to  insure  a  smooth  and  efficient  rulemaking 
process.  The  Committee's  procedures  will  be  coordinated  with  the  Rules  Division's  "Rules  on  Rules" 
(see  1  111.  Adm.  Code  160). 

Section  210.450    Publication  of  Notice  and  Hearing  Dates 

The  Committee  shall  each  week  submit  for  publication  in  the  Register  a  list  of  the  second  notices 
received  during  the  preceding  week.  The  list  will  include  the  date  on  which  the  notice  was  received 
and  the  date  of  the  meeting  at  which  the  Committee  intends  to  consider  the  proposed  rulemaking. 
The  list  is  intended  only  to  inform  the  public  and  shall  not  preclude  the  Committee  from  considering 
or  acting  on  the  rulemaking  at  a  different  hearing.  The  Committee  shall  try  to  give  reasonable  notice 
of  any  change  in  the  date  of  its  intended  consideration  of  rules  to  the  affected  agencies. 
(Source:    Added  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  210.500    Use  of  Subpoenas 

a)  The  Committee  is  granted  subpoena  power  by  Section  7.03(b)  of  the  Act.  This  power  will 
be  used  only  when  an  agency  refuses: 

1)  To  appear  before  a  Committee  hearing. 

2)  To  provide  information  which  is  essential  to  the  Committee's  functions. 

3)  To  produce  records  or  documents  known  to  exist  which  are  essential  to  the  Committee's 
functions. 

b)  Prior  to  the  use  of  its  subpoena  power,  the  Committee  will: 

1)  Notify  the  agency  head  of  the  refusal  and  the  fact  that  a  subpoena  may  be  used. 

2)  Allow  the  agency  to  present  its  reasons  for  the  refusal. 

c)  The  Director  will  issue  a  subpoena  only  when  approved  by  all  of  the  officers  of  the  Committee 
or  by  a  vote  of  the  Committee. 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  220 
REVIEW  OF  PROPOSED  RULEMAKING 

Section 

220.1  Definitions  (Renumbered) 

220.2  Preliminary  Review  (Renumbered) 

220.3  Request  for  Economic  Analysis  (Renumbered) 

220.4  Format  of  Economic  Analysis  (Renumbered) 

220.5  Second  Notice:  Required  Information  (Renumbered) 

220.6  Second  Notice:  Additional  Information  (Renumbered) 

220.7  Stan*  Review  (Renumbered) 

220.8  Committee  Hearing  (Renumbered) 

220.9  Criteria  for  Review  (Renumbered) 

220.10  Objection;  Notice  of  No  Objection  (Renumbered) 

220.11  Certification  of  Objection;  Statement  of  Specific  Objections  (Renumbered) 

220.12  Response  to  Objection:  Deadline,  Format  (Renumbered) 

220.13  Response  to  Objection:  Manner  (Renumbered) 

220.14  Review  of  Response  to  Objection  (Renumbered) 

220.15  Failure  to  Respond  (Renumbered) 

220.16  Limit  of  Substantive  Changes  (Renumbered) 

220.17  Recommend  Legislation  (Renumbered) 
220.100  Definitions 

220.200  Preliminary  Review 

220.250  Committee  Request  for  Agency  Hearing 

220.300  Request  for  Economic  Analysis 

220.400  Format  of  Economic  Analysis 

220.500  Second  Notice:  Required  Information 

220.600  Second  Notice:  Additional  Information 

220.700  Staff  Review 

220.800  Committee  Hearing 

220.900  Criteria  for  Review 

220.950  Filing  Prohibition  Criteria 

220.1000  Objection;  Filing  Prohibition;  Notice  of  No  Objection 

220.1100  Certification  of  Objection;  Statement  of  Specific  Objections 

220.1200  Response  to  Objection:  Deadline,  Format 

220.1300  Response  to  Objection:  Manner 

220.1350  Certification  of  Filing  Prohibition;  Statement  of  Specific  Objections 

220.1400  Review  of  Response  to  Objection 

220.1500  Failure  to  Respond 

220.1600  Limit  of  Substantive  Changes 

220.1700  Recommend  Legislation 

AUTHORITY:  Implementing  Sections  4.03,  5.01,  7.06  and  7.06a  and  authorized  by  Section  7.09  of 
the  Illinois  Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  pars.  1004.03,  1005.01,  1007.06, 
1007.06a,  1007.09). 

SOURCE:  Adopted  at  3  111.  Reg.  8,  p.  18,  effective  April  1,  1979;  amended  at  3  111.  Reg.  49,  p.  230, 
effective  December  10,  1979;  rules  repealed,  new  rules  adopted  and  codified  at  4  111.  Reg.  49,  p.  166, 
effective  December  1,  1980;  amended  at  5  111.  Reg.  5164,  effective  May  15,  1981;  amended  at  6  111. 
Reg.  9314,  effective  August  1, 1982. 
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Section  220.1     Definitions  (Renumbered) 

(Source:    Section  220.1  renumbered  to  Section  220.100  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.2    Preliminary  Review  (Renumbered) 

(Source:    Section  220.2  renumbered  to  Section  220.200  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.3    Request  for  Economic  Analysis  (Renumbered) 

(Source:    Section  220.3  renumbered  to  Section  220.300  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.4    Format  of  Economic  Analysis  (Renumbered) 

(Source:    Section  220.4  renumbered  to  Section  220.400  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.5    Second  Notice:  Required  Information  (Renumbered) 

(Source:    Section  220.5  renumbered  to  Section  220.500  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.6    Second  Notice:  Additional  Information  (Renumbered) 

(Source:    Section  220.6  renumbered  to  Section  220.600  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.7    Staff  Review  (Renumbered) 

(Source:    Section  220.7  renumbered  to  Section  220.700  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.8    Committee  Hearing  (Renumbered) 

(Source:    Section  220.8  renumbered  to  Section  220.800  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.9    Criteria  for  Review  (Renumbered) 

(Source:    Section  220.9  renumbered  to  Section  220.900  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.10    Objection;  Notice  of  No  Objection  (Renumbered) 

(Source:    Section  220.10  renumbered  to  Section  220.1000  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1 1    Certification  of  Objection;  Statement  of  Specific  Objections  (Renumbered) 

(Source:    Section  220.11  renumbered  to  Section  220.1100  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.12    Response  to  Objection:  Deadline,  Format  (Renumbered) 

(Source:    Section  220.12  renumbered  to  Section  220.1200  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.13    Response  to  Objection:  Manner  (Renumbered) 

(Source:     Section  220.13  renumbered  to  Section  220.1300  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.14     Review  of  Response  to  Objection  (Renumbered) 

(Source:     Section  220.14  renumbered  to  Section  220.1400  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 
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Section  220.15    Failure  to  Respond  (Renumbered) 

(Source:    Section  220.15  renumbered  to  Section  220.1500  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.16    Limit  of  Substantive  Changes  (Renumbered) 

(Source:    Section  220.16  renumbered  to  Section  220.1600  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.17    Recommend  Legislation  (Renumbered) 

(Source:    Section  220.17  renumbered  to  Section  220.1700  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.100    Definitions 

As  used  in  this  part 

"First  notice"  means  the  notice  of  proposed  rulemaking  which  must  be  given  to  the  public 
by  agencies  pursuant  to  Section  5.01(a)  of  the  Act.  This  notice  is  published  in  the  Register. 
"First  notice  period"  means  the  period  of  time  for  public  comment  which  begins  on  the 
day  the  first  notice  appears  in  the  Register.  This  period  must  be  at  least  45  days  in  length. 
"Second  notice"  means  the  notice  of  proposed  rulemaking  which  must  be  given  by  agencies 
to  the  Committee  pursuant  to  Section  5.01(b)  of  the  Act.  This  notice  must  contain  the 
information  required  by  Section  220.500  of  this  part  and  should  also  contain  the  information 
requested  by  Section  220.600  of  this  part. 

"Second  notice  period"  means  that  period  of  time  established  by  the  Act  for  Committee 
review  of  proposed  rulemaking.  This  period  must  follow  the  end  of  the  first  notice  period. 
It  commences  on  the  day  the  second  notice  is  received  by  the  Committee  and  will  not  be 
more  than  45  days  in  length. 

(Source:    Section  220.100  renumbered  from  Section  220.1  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.200    Preliminary  Review 

In  the  first  five  days  after  the  first  notice,  the  agency  may  request  in  writing  that  the  Committee 
conduct  an  informal  review  of  the  agency'3  proposed  rulemaking.  When  such  a  review  is  made,  the 
Committee  staff  will  review  the  proposed  rulemaking,  including  the  notice  and  the  text.  The  Committee 
staff  may  raise  questions  or  problems  as  a  result  of  its  review,  and  will  discuss  these  questions  or 
problems  with  the  agency.  This  review  will  be  based  on  the  criteria  in  Section  220.900  and  Section 
220.950.  Such  review  will  be  in  addition  to  the  normal  review  which  is  discussed  in  Sections  220.500 
and  220.700. 

(Source:    Section  220.200  renumbered  from  Section  220.2  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.250    Committee  Request  for  Agency  Hearing 
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In  the  first  14  days  after  the  first  notice,  the  Committee  or  its  Chairman  may  ask  the  agency  to 
hold  a  public  hearing  on  the  proposed  rulemaking.  This  request  will  be  made  in  writing  by  the  Director. 
Such  a  request  may  be  made  if  the  Chairman  or  the  Committee  finds  that  a  public  hearing  would 
make  it  easier  for  persons  or  groups  to  submit  views  and  comments  that  might  not  otherwise  be  submit- 
ted and  instructs  the  Director  to  make  such  a  request. 

(Source:    Added  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  220.300    Request  for  Economic  Analysis 

In  the  first  30  days  after  the  first  notice,  the  Committee  may  request  from  the  agency  an  analysis 
of  the  economic  and  budgetary  effects  of  the  proposed  rulemaking.  This  request  will  be  made  in  writing 
by  the  Director.  The  request  will  be  made  in  each  case  unless  it  is  clear  that  the  effects  in  the  areas 
outlined  in  the  next  section  will  not  be  substantial.  The  Committee  will  consider  the  information 
in  the  first  notice  and  other  available  information  in  deciding  whether  or  not  to  make  this  request. 

(Source:    Section  220.300  renumbered  from  Section  220.3  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.400    Format  of  Economic  Analysis 

If  the  Committee  requests  an  analysis  of  the  economic  effects  of  the  proposed  rulemaking,  the  agency 
shall  submit  the  analysis  in  writing  to  the  Committee  as  part  of  the  second  notice.  The  analysis 
shall  be  in  the  form  shown  in  Illustration  A.  It  must  include  a  discussion  of  at  least  these  factors 
and  an  estimate  of  the  effects  of  each  factor  in  dollars: 

a)  Any  direct  economic  effect  on  the  persons  who  will  be  regulated  by  the  rule. 

b)  Any  effect  on  the  agency 's  budget. 

c)  Any  effect  on  the  budgets  of  other  State  agencies. 

d)  Any  effect  on  State  revenue. 

(Source:    Section  220.400  renumbered  from  Section  220.4  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.500    Second  Notice:  Required  Information 

a)  The  second  notice  period  will  start  on  the  day  the  second  notice  is  received  by  the  Committee. 
It  will  end  US  days  later  unless  prior  to  that  time  the  agency  receives  either: 

1)  A  statement  of  objection  from  the  Committee.  The  agency  may  not  adopt  the  rulemaking 
in  this  case  until  after  it  responds  to  the  objection. 

2)  A  notice  from  the  Committee  stating  that  no  objection  will  be  issued. 

b)  The  second  notice  must  contain  at  least  the  following  information: 

1)  The  name  of  the  agency. 

2)  The  title  of  the  proposed  rulemaking. 

3)  The  date  of  the  first  notice. 
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4)  The  text  and  location  of  any  changes  made  in  the  rule  during  the  first  notice  period. 

5)  A  final  regulatory  flexibility  analysis,  which  shall  include  the  following: 

A)  A  summary  of  the  issues  raised  by  small  businesses  during  the  first  notice  period. 

B)  A  description  of  actions  taken  on  any  alternatives  to  the  proposed  rule  suggested 
by  small  businesses  during  the  first  notice  period,  including  reasons  for  rejecting 
any  alternatives  not  utilized. 

6)  If  requested  by  the  Committee  as  provided  in  Section  220.300,  an  analysis  of  the  eco- 
nomic and  budgetary  effects  of  the  proposed  rulemaking. 

7)  A  response  to  any  recommendations  made  by  the  State  Library  for  changes  in  the 
rules  to  make  them  comply  with  the  codification  scheme. 

8)  The  name  of  the  person  who  will  respond  to  Committee  questions  regarding  the  pro- 
posed rulemaking  for  the  agency. 

c)  The  second  notice  should  be  clearly  identified  as  such,  and  shall  be  submitted  to  the  Director 
at  the  following  address: 

Joint  Committee  on  Administrative  Rules 
509  South  Sixth  Street,  Room  500 
Springfield,  Illinois  62701 

d)  In  two  working  days  after  the  receipt  by  the  Committee  of  a  second  notice,  the  Committee 
will  notify  the  Rules  Division  and  the  agency  of  the  date  on  which  the  second  notice  period 
started.  Notices  which  do  not  contain  all  of  the  information  required  by  this  section  and 
by  Section  5.01(b)  of  the  Act  will  not  be  accepted  by  the  Committee.  An  agency  which  submits 
such  a  notice  will  be  informed  in  writing  of  the  specific  reasons  the  notice  was  not  accepted. 

(Source:    Amended  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  220.600    Second  Notice:  Additional  Information 

The  agency  should  include  the  following  information  in  the  second  notice  at  the  time  it  is  sent  to 
the  Committee.  These  items  are  in  addition  to  the  items  which  must  be  included  in  the  second  notice 
under  Section  220.500. 

a)    An  evaluation  of  all  of  the  comments  on  the  proposed  rulemaking  received  by  the  agency 

from  interested  persons  during  the  first  notice  period.  This  evaluation  should  not  include 

any  questions  raised  by  the  Committee  in  a  preliminary  review  (see  Section  220.200).  This 

evaluation  should  include: 

1)     The  date  of  any  public  hearing  held  during  the  first  notice  period  and,  if  the  hearing 

was  held  in  response  to  a  request  for  a  hearing,  the  name  of  the  person  or  group 

which  made  the  request. 

461 


CHAPTER  II.  §  220.600 1    ILLINOIS  ADMINISTRATIVE  CODE 


2)  A  list  of  all  of  the  persons  and  groups  which  made  comments  or  which  requested  the 
opportunity  to  make  comments. 

3)  A  list  of  all  of  the  specific  criticisms  and  suggestions  which  were  raised  in  the  com- 
ments. 

4)  The  agency's  evaluation  of  each  of  the  specific  criticisms  and  suggestions. 

5)  A  statement  that  the  agency  has  considered  all  of  the  comments  which  were  received 
during  the  first  notice  period. 

b)  An  analysis  of  the  expected  effects  of  the  proposed  rulemaking,  which  should  include  at  least 
these  items: 

1)  Impact  on  the  public. 

2)  Changes  in  the  agency's  programs  or  structure  which  will  result  from  the  rule. 

c)  Where  the  agency's  proposed  rule  or  amendment  to  an  existing  rule  may  have  an  impacl 
on  small  business,  a  brief  statement  describing  the  methods  used  by  the  agency  to  complj 
with  Section  4.03  of  the  Act. 

d)  A  justification  and  rationale  for  the  proposed  rulemaking,  which  should  include  at  least  these 
items: 

1)  Changes  in  statutory  language  which  require  the  rulemaking. 

2)  Changes  in  agency  policy,  procedures,  or  structure  which  require  the  rulemaking. 

3)  Other  rules  and  proposed  rules  of  the  agency,  which  relate  to  the  rulemaking. 

4)  Federal  laws,  rules,  or  funding  requirements,  which  may  affect  the  rulemaking. 

5)  Court  orders  or  rulings  which  relate  to  the  rulemaking. 
(Source:    Amended  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  220.700    Staff  Review 

The  Committee  staff  will  review  each  second  notice  which  is  received  as  provided  in  Section  220.500. 
The  items  outlined  in  Section  220.600  will  be  included  in  the  review.  This  staff  review  will  be  based 
on  the  criteria  in  Section  220.900  and  Section  220.950.  The  staff  may  raise  questions  or  problems 
as  a  result  of  its  review  and  will  discuss  these  questions  or  problems  with  the  agency.  The  staff 
will  report  the  results  of  its  review  to  the  Committee,  and  may  develop  a  recommendation  for  action 
by  the  Committee.  The  staff  may  recommend  that  the  Committee  issue  an  objection,  prohibit  filing 
of  the  rulemaking,  develop  legislation,  take  some  other  action,  or  take  no  action.  Such  staff  recom- 
mendations shall  be  advisory  only  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  In  order  to  encourage  full  and  open  discussion  of  proposed  rulemaking,  the  staff  will  try  to 
insure  that  the  agency  is  aware  of  the  substance  of  such  recommendations  prior  to  the  hearing. 

(Source:  Section  220.700  renumbered  from  Section  220.7  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 
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Section  220.800    Committee  Hearing 

The  Committee  will  hold  full  and  open  hearings  at  least  once  each  month  on  proposed  rulemaking. 
The  agenda  for  each  hearing  will  be  published  as  soon  as  possible  prior  to  the  hearing  in  the  Register. 
Oral  testimony  will  be  taken  at  the  hearing  from  the  agency.  Written  comments  will  be  considered 
from  persons  or  groups  which  are  affected  by  the  rules  as  they  relate  to  the  criteria  in  Section  220.900 
or  Section  220.950.  Such  written  comments  should  be  sent  to  the  Director  at  the  following  address: 

Joint  Committee  on  Administrative  Rules 

509  South  Sixth  Street,  Room  500 

Springfield,  Illinois  62701 
Comments  should  be  received  at  least  three  working  days  prior  to  the  hearing.  The  Committee  will 
provide  a  copy  of  such  comments  to  the  agency,  unless  the  person  or  group  requests  that  a  copy 
of  the  comments  not  be  provided  to  the  agency. 

(Source:    Amended  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  220.900    Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  each  proposed  rulemaking: 

a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Does  it  comply  with  Section  5.01  of  the  Act? 

2)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 
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3)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

4)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process? 

5)  Was  the  agency  responsive  to  public  comments  which  were  made  on  the  rulemaking? 

6)  Did  the  agency  comply  with  Section  4.03  of  the  Act,  if  applicable,  in  connection  with 
the  rulemaking? 

(Source:    Amended  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  220.950    Filing  Prohibition  Criteria 

If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the  criteria  in 
Section  220.900,  the  Committee  will  then  consider  the  following  criteria: 

a)  Is  the  rulemaking  a  serious  threat  to  the  public  interest!  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill. 

2)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state. 

3)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 

b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  public  welfare?  In  considering  this  questions,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citzens  of  the  state. 

(Source:     Added  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.1000    Objection;  Filing  Prohibition;  Notice  of  No  Objection 
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a)  If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Section  220.900,  the  Committee  will  object  to  the  proposed  rulemaking. 

b)  If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Section  220.900  and  also  finds  that  the  rulemaking  meets  one  or  more  of  the 
criteria  in  Section  220.950,  the  Committee  will  prohibit  the  filing  of  the  proposed  rulemaking. 
The  prohibition  will  be  limited  to  the  portion  of  the  proposed  rulemkaing  which  does  not 
meet  the  criteria.  This  action  may  be  taken  only  by  the  affirmative  vote  of  ten  members 
of  the  Committee. 

c)  If  the  committee  does  not  make  such  finding,  the  Committee  may  notify  the  agency  in  writing 
that  no  objection  will  be  issued.  Such  a  notice  will  be  mailed  to  the  agency  in  the  first  two 
working  days  after  the  day  of  the  Committee  hearing  on  the  proposed  rulemaking.  Such 
notification  will  be  made  unless  either 

1)  The  second  notice  period  has  expired. 

2)  The  Committee  finds,  at  the  time  of  the  hearing,  that  additional  information  is  neces- 
sary in  order  to  fully  review  the  rulemaking. 

d)  Upon  receiving  such  notice  that  no  objection  will  be  issued,  the  agency  may  proceed  to  adopt 
the  proposed  rulemaking. 

e)  A  notice  of  no  objection  which  is  issued  by  the  Committee  should  not  be  taken  as  implying 
approval  in  any  way  of  the  content  of  the  rulemaking. 

(Source:  Section  220.1000  renumbered  from  Section  220.10  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1 100    Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  a  proposed  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  B.  The 
certification  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  pro- 
posed rulemaking. 

b)  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

(Source:  Section  220.1100  renumbered  from  Section  220.11  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1200    Response  to  Objection:  Deadline,  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  should  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
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should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  on  the  form  shown  in  Illustration  C. 

(Source:  Section  220.1200  renumbered  from  Section  220.12  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1300    Response  to  Objection:  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Modify  the  proposed  rulemaking  to  meet  all  of  the  specific  objections  stated  by  the  Committee. 
The  complete  text  of  the  rules  including  all  of  the  changes  should  be  included  in  the  response. 

b)  Withdraw  the  proposed  rulemaking.  The  agency  should  state  the  specific  objections  of  the 
Committee  or  other  reasons  which  are  the  basis  of  the  withdrawal. 

c)  Refuse  to  modify  or  withdraw  the  proposed  rulemaking.  The  agency  should  present  in  its 
response  its  reasons  for  refusing  to  modify  or  withdraw  the  proposed  rulemaking. 

(Source:  Section  220.1300  renumbered  from  Section  220.13  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1350    Certification  of  Filing  Prohibition;  Statement  of  Specific  Objections 

a)  If  the  Committee  prohibits  the  filing  of  a  proposed  rulemaking,  it  shall  certify  the  prohibition 
to  the  agency  and  the  Secretary  of  State.  Such  certification  will  be  made  in  the  first  five 
working  days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in 
Illustration  D.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking 
and  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  proposed 
rulemaking. 

b)  A  notice  of  filing  prohibition  which  includes  the  statement  of  specific  objections  shall  be 
submitted  to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  proposed  rulemaking  may  not  be  filed  with  the  Rules  Division  for  at  least  180  days 
after  the  certification  is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from 
enforcing  or  invoking  the  rulemaking. 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  prohibition.  The  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  prohibition. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  permanently  prohibiting  the  agency  from  filing  the  proposed  rulemaking. 

(Source:     Added  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  220.1400     Review  of  Response  to  Objection 

The  Committee  will  review  each  of  the  responses  to  its  objections  which  are  made  by  agencies.  If 
an  agency  modifies  a  proposed  rulemaking  to  meet  the  specific  objections  of  the  Committee,  the 
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Committee  will  examine  each  of  the  specific  changes  made  to  meet  the  objections.  If  the  Committee 
finds  that  the  changes  do  not  remedy  the  objections,  it  will  so  notify  the  agency.  It  will  also  submit 
a  copy  of  such  a  notice  to  the  Rules  Division  to  be  published  in  the  Register.  The  notice  will  include 
a  statement  of  the  reasons  the  Committee  found  that  the  changes  do  not  remedy  the  objections. 

(Source:    Section  220.1400  renumbered  from  Section  220.14  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1500    Failure  to  Respond 

If  the  Committee  does  not  receive  a  response  to  an  objection  from  the  agency  within  90  days  after 
the  receipt  of  the  objection  by  the  agency,  the  rulemaking  will  be  withdrawn  by  operation  of  law. 
Following  the  end  of  the  90  days,  the  Director  will  send  a  notice  of  the  fact  of  the  withdrawal  to 
the  Rules  Division.  The  notice  will  3tate  that  (1)  the  agency  has  failed  to  respond  within  the  90 
days,  and  (2)  the  rulemaking  has  been  withdrawn  by  operation  of  law.  The  date  on  which  the 
rulemaking  will  be  withdrawn  is  the  day  after  the  last  day  of  the  90  day  period.  The  agency  may 
not  adopt  a  rulemaking  which  has  been  withdrawn. 

(Source:    Section  220.1500  renumbered  from  Section  220.15  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1600    Limit  of  Substantive  Changes 

After  the  start  of  the  second  notice  period,  no  substantive  change  may  be  made  to  a  proposed  rule 
unless  it  is  made  in  response  to  an  objection  or  suggestion  of  the  Committee.  The  Committee  will 
review  the  text  of  adopted  rules  to  insure  that  substantive  changes  have  not  been  made  in  violation 
of  this  provision  of  the  Act 

(Source:    Section  220.1600  renumbered  from  Section  220.16  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  220.1700    Recommend  Legislation 

The  Committee  may  draft  legislation  as  a  result  of  its  review  of  proposed  rulemaking.  The  purpose 
of  such  legislation  will  be  to  provide  authority,  for  the  rulemaking,  to  resolve  conflicts  between  the 
rules  and  statutes,  to  clarify  the  intent  of  acts  which  require  the  rulemaking,  or  to  deal  with  other 
issues  which  are  discovered  in  its  review.  Such  legislation  will  be  approved  by  a  majority  vote.  It 
will  then  be  introduced  in  either  house  of  the  General  Assembly. 

(Source:    Section  220.1700  renumbered  from  Section  220.17  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  230 
REVIEW  OF  EMERGENCY  RULEMAKING 

Section 

230.1  Basic  Policy  (Renumbered) 

230.2  Definition  (Renumbered) 

230.3  Staff  Review  (Renumbered) 

230.4  Primary  Criteria  for  Review  (Renumbered) 

230.5  Secondary  Criteria  for  Review  (Renumbered) 

230.6  Objection  (Renumbered) 

230.7  Certification  of  Objection;  Statement  of  Specific  Objections  ( Renumbered) 

230.8  Response  to  Objection:  Format  (Renumbered) 

230.9  Response  to  Objection:  Manner  (Renumbered) 

230.10  Failure  to  Respond  (Renumbered) 
230.100  Basic  Policy 

230.200  Definition 

230.300  Staff  Review 

230.400  Primary  Criteria  for  Review 

230.500  Secondary  Criteria  for  Review 

230.550  Suspension  Criteria 

230.600  Objection;  Suspension 

230.700  Certification  of  Objection;  Statement  of  Specific  Objections 

230.800  Response  to  Objection:  Deadline,  Format 

230.900  Response  to  Objection:  Manner 

230.1000  Failure  to  Respond 

230.1100  Certification  of  Suspension;  Statement  of  Specific  Objections 

AUTHORITY:  Implementing  Sections  5.02  and  7.07  and  authorized  by  Section  7.09  of  the  Illinois 
Administrative  Procedure  Act  (111.  Rev.  Stat  1979,  ch.  127,  pars.  1005.02, 1007.07,  and  1007.09). 

SOURCE:  Adopted  at  3  111.  Reg.  49,  p.  230,  effective  December  10,  1979;  rules  repealed,  new  rules 
adopted  and  codified  at  4  111.  Reg.  49,  p.  166,  effective  December  1,  1980;  amended  at  5  111.  Reg.  5164, 
effective  May  15, 1981. 

Section  230.1     Basic  Policy  (Renumbered) 

(Source:    Section  230.1  renumbered  to  Section  230.100  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.2    Definition  (Renumbered) 

(Source:    Section  230.2  renumbered  to  Section  230.200  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.3    Staff  Review  (Renumbered) 

(Source:    Section  230.3  renumbered  to  Section  230.300  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.4    Primary  Criteria  for  Review  (Renumbered) 

(Source:     Section  230.4  renumbered  to  Section  230.400  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.5    Secondary  Criteria  for  Review  (Renumbered) 

(Source:     Section  230.5  renumbered  to  Section  230.500  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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Section  230.6    Objection  (Renumbered) 

(Source:    Section  230.6  renumbered  to  Section  230.600  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.7    Certification  of  Objection;  Statement  of  Specific  Objections  (Renumbered) 

(Source:    Section  230.7  renumbered  to  Section  230.700  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.8    Response  to  Objection:  Format  (Renumbered) 

(Source:    Section  230.8  renumbered  to  Section  230.800  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.9    Response  to  Objection:  Manner  (Renumbered) 

(Source:    Section  230.9  renumbered  to  Section  230.900  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  230.10    Failure  to  Respond  (Renumbered) 

(Source:  Section  230.10  renumbered  to  Section  230.1000  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  230.100    Basic  Policy 

a)  The  fact  that  situations  occur  in  which  agencies  must  take  prompt  action  to  adopt  rules 
is  recognized  by  the  Committee  and  the  Act.  In  some  of  these  instances,  emergency  rules 
must  be  adopted  under  the  process  provided  for  this  purpose  by  Section  5.02  of  the  Act. 
However,  the  Committee  believes  that  public  notice  and  comment  is  an  essential  part  of 
the  rulemaking  process,  which  should  only  be  by-passed  for  very  serious  reasons.  The  use 
of  the  emergency  process  must  be  limited.  The  process  should  only  be  used  in  a  situation 
which  reasonably  constitutes  a  threat  to  the  public  interest,  safety  or  welfare,  and  requires 
the  adoption  of  rules  upon  fewer  days' notice  than  is  required  by  Section  5.01  of  the  Act 

b)  The  Committee  is  empowered  by  Section  7.07  of  the  Act  to  examine  any  rule.  The  Committee 
will  review  each  rule  adopted  through  the  use  of  emergency  rulemaking  under  this  power. 
The  purpose  of  this  review  is  to  insure  that  the  use  of  the  process  is  limited  to  only  those 
situations  which  meet  the  requirements  of  Section  5.02  of  the  Act.  The  criteria  which  are 
used  in  this  review  are  stated  in  Sections  230.400,  and  230.500  and  230.550  of  this  part. 

(Source:  Section  230.100  renumbered  from  Section  230.1  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  230.200    Definition 

As  used  in  this  part,  "emergency  rulemaking"  means  both  the  process  of  adopting  a  rule  as  provided 
in  Section  5.02  of  the  Act  and  the  rule  which  is  adopted  by  that  process. 

(Source:  Section  230.200  renumbered  from  Section  230.2  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  230.300    Staff  Review 

The  Committee  staff  will  review  each  emergency  rulemaking,  including  both  the  notice  and  the  text 
of  the  rulemaking.  This  review  will  be  based  on  the  criteria  in  Sections  230.400,  and  230.500  and 
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230.550  of  this  part.  The  Committee  staff  may  raise  questions  or  problems  as  a  result  of  its  review 
and  will  discuss  these  questions  or  problems  with  the  agency.  The  staff  will  report  the  results  of 
its  review  to  the  Committee  and  may  develop  a  recommendation  for  action  by  the  Committee.  Such 
staff  recommendations  shall  be  advisory  only  and  shall  not  limit  the  Committee's  power  to  take  some 
other  action.  In  order  to  encourage  full  and  open  discussion  of  emergency  rulemaking,  the  staff  will 
try  to  insure  that  the  agency  is  aware  of  the  substance  of  such  recommendations  prior  to  the  hearing. 

(Source:  Section  230.300  renumbered  from  Section  230.3  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  230.400    Primary  Criteria  for  Review 

The  Committee  will  first  consider  these  criteria  in  its  review  of  emergency  rulemaking: 

a)  Does  the  agency's  statement  of  the  need  for  the  emergency  rulemaking  show  that  it  complies 
with  Section  5.02  of  the  Act?  The  statement  must  show  that  a  situation  exists  which  reason- 
ably constitutes  a  threat  to  the  public  interest,  safety  or  welfare  and  which  requires  the 
adoption  of  the  rule  upon  fewer  days' notice  than  is  required  by  Section  5.01  of  the  Act. 

b)  Has  the  agency  given  an  adequate  reason  for  not  complying  with  the  notice  and  hearing 
requirements  of  the  Act? 

c)  Is  the  rulemaking  limited  to  what  is  required  by  the  emergency?  It  should  contain  no  provi- 
sions which  are  not  required  to  meet  the  emergency. 

d)  Did  the  agency  take  actions  to  make  the  emergency  rulemaking  known  to  the  persons  who 
may  be  affected  by  it? 

e)  Has  the  agency  adopted  the  same  rules,  or  rules  which  have  substantially  the  same  purpose 
and  effect,  through  the  use  of  the  emergency  process  in  the  past  24  months? 

(Source:  Section  230.400  renumbered  from  Section  230.4  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  230.500    Secondary  Criteria  for  Review 

If  the  rulemaking  is  found  to  meet  the  criteria  in  Section  230.400,  the  Committee  will  then  consider 
these  criteria  in  its  review  of  each  emergency  rulemaking: 
a)     Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 
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b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 

2)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

3)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process? 

(Source:    Section  230.500  renumbered  from  Section  230.5  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  230.550    Suspension  Criteria 

If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the  criteria 
in  Sections  230.400  and  230.500,  the  Committee  will  then  consider  the  following  criteria: 

a)  Is  the  rulemaking  a  serious  threat  to  the  public  interest?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill. 

2)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state. 

3)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 

b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  the  public  welfare?  In  considering  this  questions,  the 
Committee  will  examine: 
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1)  Whether  the  rulemaking  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citizens  of  the  state. 

(Source:    Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981) 

Section  230.600    Objection;  Suspension 

a)  If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  230.400  and  230.500,  it  will  object  to  the  rules.  The  fact  that  the  Committee 
does  not  object  to  a  rulemaking  should  not  be  taken  as  implying  approval  in  any  way  of 
the  content  of  the  rulemaking. 

b)  If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  230.400  and  230.500  and  also  finds  that  the  rulemaking  meets  one  or 
more  of  the  criteria  in  Section  230.600,  the  Committee  will  suspend  the  emergency  rules. 
The  suspension  will  be  limited  to  the  portion  of  the  emergency  rules  which  does  not  meet 
the  criteria.  This  action  may  be  taken  only .  by  the  affirmative  vote  of  ten  members  of  the 
Committee. 

(Source:  Section  230.600  renumbered  from  Section  230.6  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  230.700    Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  an  emergency  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  E.  The 
certification  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  rules. 

b)  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

(Source:  Section  230.700  renumbered  from  Section  230.7  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  230.800    Response  to  Objection:  Deadline,  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  should  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  in  the  manner  shown  in  Illustration  G. 
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(Source:  Section  230.800  renumbered  from  Section  230.8  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  230.900    Response  to  Objection:  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Modify  the  emergency  rulemaking  to  meet  all  of  the  specific  objections  stated  by  the  Commit- 
tee. The  complete  text  of  the  rules  including  all  of  the  changes  should  be  included  in  the 
response.  These  changes  may  be  made  by  submitting  a  notice  with  the  changes  to  the  Rules 
Division  to  be  published  in  the  Register.  Modifying  emergency  rules  by  publishing  such 
a  notice  will  not  be  deemed  to  be  a  new  rulemaking.  It  will  not  extend  the  150  day  effective 
period  of  the  rules,  nor  will  it  be  deemed  to  violate  the  provision  of  the  Act  which  prohibits 
adoption  of  the  same  emergency  rules  twice. 

b)  Repeal  the  emergency  rulemaking.  This  may  be  done  by  submitting  a  notice  to  the  Rules 
Division  as  provided  in  Section  160.1350  of  the  Rules  on  Rules  (1  111.  Adm.  Code  160.1350). 
The  agency  should  state  the  specific  objections  of  the  Committee  or  other  reasons  which 
are  the  basis  of  the  repeal. 

c)  Refuse  to  modify  or  repeal  the  emergency  rulemaking.  The  agency  should  present  in  its 
response  its  reasons  for  refusing  to  modify  or  repeal  the  emergency  rulemaking. 

(Source:  Section  230.900  renumbered  from  Section  230.9  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  230.1000    Failure  to  Respond 

Failure  of  an  agency  to  respond  to  an  objection  to  an  emergency  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  modify  or  repeal  the  rule. 

(Source:  Section  230.1000  renumbered  from  Section  230.10  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  230.1 100    Certification  of  Suspension;  Statement  of  Specific  Objections 

a)  If  the  Committee  suspends  an  emergency  rulemaking,  it  shall  certify  the  suspension  to  the 
agency  and  the  Secretary  of  State.  Such  certification  will  be  made  in  the  first  five  working 
days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in  Illustration 
F.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking  and  shall 
include  a  statement  of  the  specific  objections  of  the  Committee  to  the  emergency  rules. 

b)  A  notice  of  suspension  which  includes  the  statement  of  specific  objections  shall  be  submitted 
to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  effectiveness  of  the  emergency  rules  will  be  immediately  suspended  on  receipt  of  the 
certification  by  the  Secretary  of  State.  Such  suspension  will  be  indicated  on  the  face  of 
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the  rules  by  the  Rules  Division.  The  suspension  shall  last  at  least  180  days  after  the  certifi- 
cation is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from  enforcing  or 
invoking  the  suspended  rules. 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  suspension.  This  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  suspension. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  repealing  the  emergency  rules.  The  Rules  Division  will  immediately  remove 
such  rules  from  the  collection  of  effective  rules  on  passage  of  such  a  joint  resolution. 

(Source:    Added  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  240 
REVIEW  OF  PEREMPTORY  RULEMAKING 

Section 

240.1  Basic  Policy  (Renumbered) 

240.2  Definitions  (Renumbered) 

240.3  Submission;  Staff  Review  (Renumbered) 

240.4  Staff  Report  (Renumbered) 

240.5  Primary  Criteria  for  Review  (Renumbered) 

240.6  Secondary  Criteria  for  Review  (Renumbered) 

240.7  Objection  (Renumbered) 

240.8  Certification  of  Objection;  Statement  of  Specific  Objections  (Renumbered) 

240.9  Response  to  Objection:  Format  (Renumbered) 

240.10  Response  to  Objection:  Manner  (Renumbered) 

240.11  Rulemaking  in  Response  to  Objection  (Renumbered) 

240.12  Failure  to  Respond  (Renumbered) 
240.100  Basic  Policy 

240.200         Definitions 
240.300        Submission;  Staff  Review 
240.400        Staff  Report 
240.500         Primary  Criteria  for  Review 
240.600         Secondary  Criteria  for  Review 
240.650         Suspension  Criteria 
240.700        Objection;  Suspension 

240.800        Certification  of  Objection;  Statement  of  Specific  Objections 
240.900        Response  to  Objection:  Format 
240.1000       Response  to  Objection:  Manner 
240.1100       Rulemaking  in  Response  to  Objection 
240.1200       Failure  to  Respond 

240.1300       Certification  of  Suspension;  Statement  of  Specific  Objections 

ILLUSTRATION  A     Agency  Analysis  of  Economic  and  Budgetary  Effects  of  Proposed  Rulemaking 
ILLUSTRATION  B     Certification  of  Objections  to  Proposed  Rulemaking 
ILLUSTRATION  C     Agency  Response  to  Joint  Committee  Objection  to  Proposed  Rulemaking 
ILLUSTRATION  D     Certification  of  Filing  Prohibition  of  Proposed  Rulemaking 
ILLUSTRATION  E     Certification  of  Objection  to  Emergency  or  Peremptory  Rules 
ILLUSTRATION  F     Certification  of  Suspension  of  Emergency  or  Peremptory  Rules 
ILLUSTRATION  G     Agency  Response  to  Joint  Committee  Objection  to  Emergency  or  Peremptory 
Rules 

AUTHORITY:  Implementing  Sections  5.02, 7.04,  and  7.07  and  authorized  by  Section  7.09  of  the  Illinois 
Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  pars.  1005.02, 1007.04, 1007.07,  and  1007.09). 

SOURCE:  Adopted  at  3  111.  Reg.  49,  p.  230,  effective  December  10,  1979;  rules  repealed,  new  rules 
adopted  and  codified  at  4  111.  Reg.  49,  p.  166,  effective  December  1,  1980;  amended  at  5  111.  Reg.  5164, 
effective  May  15, 1981. 

Section  240.1     Basic  Policy  (Renumbered) 

(Source:    Section  240.1  renumbered  to  Section  240.100  at  5  111.  Reg.  5164,  effective  May  15, 1981 ) 

Section  240.2    Definitions  (Renumbered) 
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(Source:    Section  240.2  renumbered  to  Section  240.200  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.3    Submission;  Staff  Review  (Renumbered) 

(Source:    Section  240.3  renumbered  to  Section  240.300  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.4    Staff  Report  (Renumbered) 

(Source:    Section  240.4  renumbered  to  Section  240.400  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.5    Primary  Criteria  for  Review  (Renumbered) 

(Source:    Section  240.5  renumbered  to  Section  240.500  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.6    Secondary  Criteria  for  Review  (Renumbered) 

(Source:    Section  240.6  renumbered  to  Section  240.600  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.7    Objection  (Renumbered) 

(Source:    Section  240.7  renumbered  to  Section  240.700  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.8    Certification  of  Objection;  Statement  of  Specific  Objections  (Renumbered) 

(Source:    Section  240.8  renumbered  to  Section  240.800  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.9    Response  to  Objection:  Format  (Renumbered) 

(Source:    Section  240.9  renumbered  to  Section  240.900  at  5  111.  Reg.  5164,  effective  May  15, 1981) 

Section  240.10    Response  to  Objection:  Manner  (Renumbered) 

(Source:  Section  240.10  renumbered  to  Section  240.1000  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.1 1    Rulemaking  in  Response  to  Objection  (Renumbered) 

(Source:  Section  240.11  renumbered  to  Section  240.1100  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.12     Failure  to  Respond  (Renumbered) 

(Source:  Section  240.12  renumbered  to  Section  240.1200  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.100    Basic  Policy 

a)  The  fact  that  situations  occur  in  which  agencies  are  required  by  a  federal  law,  federal  rules 
and  regulations,  or  a  court  order  to  take  prompt  action  to  adopt  rules  is  recognized  by 
the  Committee  and  the  Act.  In  some  of  these  instances,  peremptory  rules  must  be  adopted 
under  the  process  provided  for  this  purpose  by  Section  5.03  of  the  Act.  However,  the  Commit- 
tee believes  that  public  notice  and  comment  is  an  essential  part  of  the  rulemaking  process, 
which  should  only  be  by-passed  for  very  serious  reasons.  The  use  of  the  peremptory  process 
must  be  limited.  The  process  should  only  be  used  in  a  situation  which  precludes  the  agency's 
compliance  with  the  general  rulemaking  requirements  of  the  Act. 
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b)  The  Committee  is  empowered  by  Section  7.07  of  the  Act  to  examine  any  rule.  The  Committee 
will  review  each  rule  adopted  through  the  use  of  peremptory  rulemaking  under  this  power. 
The  purpose  of  this  review  is  to  insure  that  use  of  the  process  is  limited  to  only  those 
situations  which  meet  the  requirements  of  Section  5.03  of  the  Act.  The  criteria  which  are 
used  in  this  review  are  stated  in  Sections  240.500,  and  240.600  and  240.650  of  this  part. 

(Source:  Section  240.100  renumbered  from  Section  240.1  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  240.200    Definitions 

As  used  in  this  part 

"Conditions  which  preclude  compliance  with  the  general  rulemaking  requirements  imposed 

by  Section  5.01  of  the  Act"  includes  only  those  conditions  which  make  it  impossible  to  comply 

with  the  notice  or  hearing  requirements  of  the  Act.  A  federal  law,  federal  rule  or  regulation, 

or  court  order  which  merely  makes  it  more  difficult  to  comply  or  which  prescribes  the  content 

of  such  rulemaking  does  not  make  it  impossible  to  comply. 

"Federal  rules  and  regulations"  means  those  rules  which  are  or  will  be  published  in  the 

Code  of  Federal  Regulations. 

"Peremptory  rulemaking"  means  both  the  process  of  adopting  a  rule  as  provided  in  Section 

5.03  of  the  Act  and  the  rule  which  is  adopted  by  that  process. 

(Source:  Section  240.200  renumbered  from  Section  240.2  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.300    Submission;  Staff  Review 

On  the  same  day  that  a  notice  of  peremptory  rulemaking  is  filed  with  the  Rules  Division,  the  agency 
shall  submit  to  the  Committee  a  copy  of  the  court  order  or  specific  citation  of  the  federal  law  or 
federal  rules  or  regulations  which  require  the  rulemaking.  The  staff  will  review  the  peremptory 
rulemaking,  including  the  notice  and  the  text  This  staff  review  will  be  based  on  the  criteria  in  Sections 
240.500,  and  240.600  and  240.650.  The  staff  may  raise  questions  or  problems  as  a  result  of  its  review 
of  the  rulemaking,  and  will  discuss  these  questions  or  problems  with  the  agency. 

(Source:  Section  240.300  renumbered  from  Section  240.3  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  240.400    Staff  Report 

The  staff  will  report  the  results  of  its  review  to  the  Committee  and  may  develop  a  recommendation 
for  action  by  the  Committee.  Such  staff  recommendations  shall  be  advisory  only  and  shall  not  limit 
the  Committee's  power  to  take  some  other  action.  In  order  to  encourage  full  and  open  discussion, 
the  staff  will  try  to  insure  that  the  agency  is  aware  of  the  substance  of  the  recommendations. 

(Source:  Section  240.400  renumbered  from  Section  240.4  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 
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Section  240.500    Primary  Criteria  for  Review 

The  Committee  will  first  consider  these  criteria  in  its  review  of  peremptory  rulemaking: 

a)  Was  the  agency  precluded  from  complying  with  the  general  rulemaking  requirements 
imposed  by  Section  5.01  of  the  Act,  as  that  phrase  is  defined  in  Section  240.300  of  this  part? 

b)  Was  the  agency  required  to  adopt  rules  as  a  direct  result  of  federal  law,  federal  rules  and 
regulations,  or  court  order? 

c)  Is  the  rulemaking  limited  to  what  is  required  by  the  federal  law,  federal  rules  and  regula- 
tions, or  court  order?  It  should  contain  no  provisions  which  are  not  required. 

d)  Has  the  agency  given  an  adequate  reason  for  not  complying  with  the  notice  and  hearing 
requirements  of  the  Act? 

e)  Did  the  agency  file  the  notice  within  30  days  after  the  change  in  the  rules  was  required 
as  required  by  the  Act? 

(Source:    Section  240.500  renumbered  from  Section  240.5  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.600    Secondary  Criteria  for  Review 

If  the  rulemaking  is  found  to  meet  the  criteria  in  Section  240.500,  the  Committee  will  then  consider 
these  criteria  in  its  review  of  each  peremptory  rulemaking: 

a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)     Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 
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2)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

3)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process? 

(Source:    Section  240.600  renumbered  from  Section  240.6  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.650    Suspension  Criteria 

If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the  criteria 
in  Sections  240.500  and  240.600,  the  Committee  will  then  consider  the  following  criteria: 

a)  Is  the  rulemaking  a  serious  threat  to  the  public  interest?  In  considering  this  question,  the 
Committee  will  examine: 

1)     Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 

General  Assembly  in  a  proposed  bill. 
21    Whether  the  rulemaking  unconstitutionally  or  unlawfully  discriminates  against  any 

citizens  of  the  state. 
3)     Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 

of  the  rights  of  citizens  of  the  state. 

b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  the  public  welfare?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citizens  of  the  state. 

(Source:    Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981) 

Section  240.700    Objection;  Suspension 

a)     If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  240.500  and  240.600,  it  will  object  to  the  peremptory  rules.  The  fact 
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that  the  Committee  does  not  object  to  a  rulemaking  should  not  be  taken  as  implying  in 
any  way  approval  of  the  content  of  the  rulemaking, 
b)  If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  240.500  and  240.600  and  also  finds  that  the  rulemaking  meets  one  or 
more  of  the  criteria  in  Section  240.650,  the  Committee  will  suspend  the  peremptory  rules. 
The  suspension  will  be  limited  to  the  portion  of  the  peremptory  rules  which  does  not  meet 
the  criteria.  This  action  may  be  taken  only  by  the  affirmative  vote  of  ten  members  of  the 
Committee, 

(Source:  Section  240.700  renumbered  from  Section  240.7  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  240.800    Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  a  peremptory  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  E.  The 
certification  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  rules. 

b)  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

(Source:  Section  240.800  renumbered  from  Section  240.8  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  240.900    Response  to  Objection:  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  shall  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  in  the  manner  shown  in  Illustration  G. 

(Source:  Section  240.900  renumbered  from  Section  240.9  and  amended  at  5  111.  Reg.  5164,  effective 
May  15, 1981) 

Section  240.1000    Response  to  Objection:  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Amend  the  peremptory  rules  to  meet  all  of  the  specific  objections  stated  by  the  Joint  Commit- 
tee. 

b)  Repeal  the  peremptory  rules.  The  agency  should  state  the  specific  objection  of  the  Committee 
or  other  reasons  which  are  the  basis  of  the  repeal. 

c)  Refusal  to  amend  or  repeal  the  peremptory  rules.  The  agency  should  present  in  its  response 
its  reasons  for  refusing  to  amend  or  repeal  the  rules. 
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(Source:  Section  240.1000  renumbered  from  Section  240.10  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.1100    Rulemaking  in  Response  to  Objection 

If  an  agency  elects  to  amend  or  repeal  a  rule  in  response  to  an  objection,  it  should  begin  rulemaking 
for  that  purpose  by  giving  notice  as  required  by  Section  5.01  of  the  Act  The  Committee  will  give 
priority  to  rulemaking  which  was  begun  to  meet  an  objection  in  setting  its  agenda.  The  agency  should 
complete  rulemaking  within  180  days  after  giving  notice  in  the  Register. 

(Source:  Section  240.1100  renumbered  from  Section  240.11  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.1200    Failure  to  Respond 

Failure  of  an  agency  to  respond  to  an  objection  by  the  Committee  to  a  peremptory  rule  within  90 
days  of  the  receipt  of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

(Source:  Section  240.1200  renumbered  from  Section  240.12  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 

Section  240.1300    Certification  of  Suspension;  Statement  of  Specific  Objections 

a)  If  the  Committee  suspends  a  peremptory  rulemaking,  it  shall  certify  the  suspension  to  the 
agency  and  the  Secretary  of  State.  Such  certification  will  be  made  in  the  first  five  working 
days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in  Illustration 
F.The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking  and  shall 
include  a  statement  of  the  specific  objections  of  the  Committee  to  the  peremptory  rules. 

b)  A  notice  of  suspension  which  includes  the  statement  of  specific  objections  shall  be  submitted 
to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  effectiveness  of  the  peremptory  rules  will  be  immediately  suspended  on  receipt  of  the 
certification  by  the  Secretary  of  State.  Such  suspension  will  be  indicated  on  the  face  of 
the  rules  by  the  Rules  Division.  The  suspension  shall  last  at  least  180  days  after  the  certifi- 
cation is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from  enforcing  or 
invoking  the  suspended  rules. 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  suspension.  This  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  suspension. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  repealing  the  peremptory  rules.  The  Rules  Division  will  immediately 
remove  such  rules  from  the  collection  of  effective  rules  on  passage  of  such  a  joint  resolution. 

(Source:    Added  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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Section  240.ILLUSTRATION  A    Agency  Analysis  of  Economic  and  Budgetary  Effects  of  Pro- 
posed Rulemaking 


Agency: 


'roposed  Rulemaking: 


1.    Direct  economic  effect  on  the  persons  who  will  be  regulated  by  the  rule. 
Discussion 


I.    Effect  on  the  agency's  budget. 
Discussion 


}.    Effect  on  the  budgets  of  other  state  agencies. 
Discussion 


Specific  Estimated  Effect 


Specific  Estimated  Effect 


Specific  Estimated  Effect 

$ 

L    Effect  on  State  revenue. 
Discussion 

Specific  Estimated  Effect 

5.    Other  considerations  relevant  to  the  economic  and  budgetary  effects  of  the  proposed  rulemaking. 
Discussion 


Signature  of  Agency  Official 


S~3  Sections  220.300,  220.400  and  220.500) 
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Section  240.ILLUSTRATION  B  Certification  of  Objection  to  Proposed  Rulemaking  (Renum- 
bered) 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that  pursuant  to  Section  7.04  and  7.06 
of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

Rules,  at  its  meeting  on (Date),  objected  to (Title  of  Rulemaking),  proposed  by 

(Name  of  Agency). 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  failure  to  respond  within  90  days  of  receipt  of  this  Statement  of  Objection 
shall  constitute  withdrawal  of  the  proposed  rulemaking  published  in  the ,(Date)  Illinois  Regis- 
ter in  its  entirety. 


(Signature) 


(By: 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  sworn  to  before  me  this (Date)  day  of (Month),  19 (Year). 


Notary  Public 

(See  Section  220.1100) 

(Source:    Amended  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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Section  240.ILLUSTRATION  C    Agency  Response  to  Joint  Committee  Objection  to  Proposed 
Rulemaking 


Date: 


Agency: 

Title  and  Subject  of  Rule: 


Response  (Check  One): Modification  of  Rulemaking  to  Meet  Objections 

Withdrawal  of  Rulemaking 

Refusal  to  Modify  or  Withdraw 


Signature  of  Agency  Official 


Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each  objection  raised  by  the  Joint  Committee,  indicating  clearly  the  intended  action  of 
the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use  Additional  pages 
as  necessary.) 

(See  Section  220.1200) 
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Section  240.ILLUSTRATION  D    Certification  of  Filing  Prohibition  of  Proposed  Rulemaking 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules,  hereby  certifies  that,  pursuant  to  Section  7.06a  of 
the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative  Rules, 

at  its  meeting (Date),  prohibited  the  filing  of (Title  of  Rulemaking  or  Portion 

Thereof),  proposed  by (Name  of  Agency). 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  the  agency  is  prohibited  from  filing  the  rulemaking  with  the  Secretary  of 
State  and  from  enforcing  or  invoking  for  any  reason  the  rulemaking  for  at  least  180  days  from  the 
date  this  certification  and  statement  are  received  by  the  Secretary  of  State. 

Certified  (Date). 


(Signature) 


(By. 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  Sworn  to  before  me  this (Date)  day  of  (Month),  19 (Year). 


Notary  Public 


(See  Section  220.1350) 


(Source:    Former  Illustration  D  renumbered  to  Illustration  E,  new  Illustration  D  adopted  at 
5  111.  Reg.  5164,  effective  May  15, 1981) 
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?ec  tion  240.ILLUSTRATION  E    Certification  of  Objection  to  Emergency  or  Peremptory  Rules 

bounty  of  Sangamon  ) 

) 

>ta:e  of  Illinois  ) 

7he  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Section  7.04  and 
".07  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

3.uies,  at  its  meeting  on  (Date),  objected  to  the  (Name  of  Agency )'s, 

(Emergency,   Peremptory)   rules  entitled  or  concerning  (Title  or 

Subject  of  Rules)  which  were  published  in  the (Date),  Illinois  Register. 

i  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

'lease  take  notice  that  failure  of  the  Agency  to  respond  to  the  Joint  Committee's  objections  to  a 
ule  within  90  days  of  receipt  of  this  Certification  of  Objection  shall  constitute  refusal  to  amend 
r  repeal  the  rule. 

,'erxified (Date). 


(Signature) 
(By:  


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  sworn  to  before  me  this (Date)  day  of (Month),  19 (Year). 


Notary  Public 

3e-  Sections  230.600  and  240.800) 

(Source:    Former  Illustration  E  renumbered  to  Illustration  G,  new  Illustration  E  renumbered 
from  Illustration  D  and  amended  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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Section  240.ILLUSTRATION  F    Certification  of  Suspension  of  Emergency  or  Peremptory  Rules 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Section  7.07a  of  the 
Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative  Rules, 

at   its    meeting   on   (Date),    suspended   the   (Name   of   Agency)'s, 

(Emergency,  Peremptory)  rules  entitled  or  concerning (Title  or  Subject 

of  Rules  or  Portion  Thereof)  which  were  published  in  the (Date)  Illinois  Register. 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  the  agency  is  prohibited  from  enforcing,  or  invoking  for  any  reason,  these 
rules  which  have  been  suspended  and  from  filing  with  the  Secretary  of  State  any  rule  having  substan- 
tially the  same  purpose  and  effect  as  these  suspended  rules  for  at  least  180  days  from  the  date  this 
certification  and  statement  are  received  by  the  Secretary  of  State. 

Certified (Date). 


(Signature) 


(By: 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  Sworn  to  before  me  this (Date)  day  of (Month),  19 (Year). 


Notary  Public 

(See  Sections  230.1100  and  240.1300) 

(Source:    Added  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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Section  240.ILLUSTRATION  G    Agency  Response  to  Joint  Committee  Objection  to  Emergency 
or  Peremptory  Rules 


Date: 


Agency: 

Title  and  Subject  of  Rule: 


Response  (Check  One): 


Initiate  rulemaking  to  repeal  the  rules  to  meet  the 
Joint  Committee's  objection 

Initiate  rulemaking  to  amend  the  rules  to  meet  the 
Joint  Committee's  objection 

Refusal  to  initiate  rulemaking  to  remedy  the  Joint 
Committee's  objection 


If  rulemaking  will  be  initiated,  date  notice  of  proposed  rulemaking  was,  or  is  expected  to  be,  published 
in  the  Illinois  Register 

Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each  of  the  specific  objections  raised  by  the  Joint  Committee,  indicating  clearly  the 
intended  action  of  the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use 
Additional  pages  as  necessary.) 


Signature  of  Agency  Official 


(See  Sections  230.800  and  240.1000) 


(Source:    Illustration  G  renumbered  from  Illustration  E  at  5  111.  Reg.  5164,  effective  May  15, 
1981) 
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CHAPTER  II,  §  250 


CHAPTER  II: 


TITLE  1:    GENERAL  PROVISIONS 
JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 


PART  250 
FIVE-YEAR  EVALUATION  OF  ALL  EXISTING  RULES 

Section 

250.100  Authority 

250.200  Relation  to  Other  Reviews 

250.300  Subject  Categories 

250.400  Schedule:  First  Year 

250.500  Schedule:  Second  Year 

250.600  Schedule:  Third  Year 

250.700  Schedule:  Fourth  Year 

250.800  Schedule:  Fifth  Year 

250.900  Notice  to  Agencies 

250.1000  Initial  Questions 

250.1100  Staff  Review 

250.1200  Public  Hearings 

250.1300  Grouping  of  Rules 

250.1400  Criteria  for  Review 

250.1500  Staff  Report;  Agency  Response 

250.1600  Hearing  on  Staff  Report 

250.1700  Actions  as  Results  of  Review 

250.1800  Actions:  Objections 

250.1900  Agency  Response  to  Objection 

250.2000  Failure  to  Respond 

250.2100  Actions:  Recommend  Agency  Action 

250.2200  Recommend  Legislation 

AUTHORITY:  Implementing  Section  7.08  and  authorized  by  Section  7.09  of  the  Illinois  Administra- 
tive Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  par.  1007.08  and  1007.09). 

SOURCE:  Adopted  at  3  111.  Reg.  34,  p.  204,  effective  September  1,  1979;  rules  repealed,  new  rules 
adopted  and  codified  at  4  111.  Reg.  49,  p.  166,  effective  December  1, 1980. 

Section  250.100    Authority 

The  Committee  will  review  all  agency  rules  on  a  periodic  basis  by  the  subject  of  the  rules.  Each 
set  of  rules  of  each  agency  will  be  evaluated  during  the  course  of  this  review  at  least  once  every 
Jive  years.  This  review  is  mandated  by  Section  7.08  of  the  Act. 

Section  250.200    Relation  to  Other  Reviews 

The  five-year  review  of  all  agency  rules  discussed  in  this  part  is  in  addition  to  the  review  of  proposed 
rules  of  state  agencies  and  other  reviews  of  agency  rules  authorized  by  other  provisions  of  the  Act. 

Section  250.300    Subject  Categories 

To  insure  that  the  Committee  reviews  similar  rules  at  the  same  time,  it  will  classify  each  set  of 
rules  in  one  of  the  subjects  listed  in  Section  250.400  through  250.800.  As  new  sets  of  rules  are  adopted, 
they  will  be  classified  into  these  subjects  and  the  Committee  will  maintain  a  current  listing  of  all 
of  the  rules  under  each  subject. 
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Section  250.400    Schedule:  First  Year 

In  the  first  year  of  each  five-year  review  cycle  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)     Industry  and  Labor 

1)  Agricultural  Regulation 

2)  Business  Regulation 

3)  Consumer  Protection 

4)  Labor  Laws 

5)  Regulation  of  Occupations 

Section  250.500    Schedule:  Second  Year 

In  the  second  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects; 

a)  Education  and  Cultural  Resources 

1)  Special  Education 

2)  Vocational  and  Professional  Education 

b)  Financial  Institutions 

c)  Government  Management 

1)  State  Buildings  Construction  and  Maintenance 

2)  State  Travel 

d)  Human  Resources 

1)  Grants  for  Medical  Services 

2)  Public  Health 

3)  State  Adult  Institutions 

e)  Natural  Resources 

1)  Land  Pollution  Control 

2)  Wildlife  Management 

f)  Public  Utilities 

Section  250.600    Schedule:  Third  Year 

In  the  third  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)  Educational  Grants  and  Scholarship  Programs 

2)  Cultural  Resources 

b)  Emergency  Services 

c)  Government  Management 
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1)  Elections 

2)  Records  and  Information  Management 

3)  State  Financial  Management 

d)  Human  Resources 

1)  Food  Handling  and  Services 

2)  Regulation  of  Social  Services 

e)  Natural  Resources 

1)  Parks  and  Recreation  Management 

2)  Public  Water  Supplies 

f)  Transportation 

1)     Railroad  Regulation 

Section  250.700    Schedule:  Fourth  Year 

In  the  fourth  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)  Higher  Education 

2)  Elementary  and  Secondary  Education 

b)  Government  Management 

1)  Government  Purchasing 

2)  Personnel  and  Merit  Systems 

3)  Retirement  Systems 

c)  Human  Resources 

1)  Grants  for  Social  Services 

2)  Regulation  of  Health  Facilities 

d)  Natural  Resources 

1)  Air  Pollution  Control 

2)  Energy 

e)  Transportation 

1)  Airplane  and  Airport  Regulation 

2)  Traffic  Safety 

Section  250.800    Schedule:  Fifth  Year 

In  the  fifth  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)     Education  and  Cultural  Resources 

1)     Educational  Facilities  and  Safety 
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b)  Government  Management 

1)  Organizational  and  Rulemaking  Rules 

2)  State  Revenue 

c)  Human  Resources 

1)  Regulation  of  Health  Professions 

2)  Regulation  of  Medical  Services 

3)  State  Juvenile  Institutions 

d)  Law  Enforcement 

e)  Natural  Resources 

1)     Water  Resources  and  Pollution  Control 

f)  Transportation 

1)  Highway  Planning,  Construction  and  Maintenance 

2)  Trucking  Industry  Regulation 

Section  250.900    Notice  to  Agencies 

At  the  beginning  of  each  year  of  the  review,  the  Committee  will  notify  each  agency  whose  rules 
will  be  reviewed  during  that  year.  Such  notification  will  include  the  following  information: 

a)  The  specific  sets  of  rules  which  are  classified  in  the  subject  which  will  be  reviewed. 

b)  The  location  of  such  rules  in  the  collection  of  the  agency's  rules  which  are  on  file  with 
the  Rules  Division. 

c)  The  time  period  during  which  the  Committee  will  be  reviewing  such  rules. 

Section  250.1000    Initial  Questions 

The  Committee  will  request  the  agency  to  submit  the  following  information  on  each  set  of  rules 
being  reviewed.  The  agency  will  be  allowed  at  least  60  days  to  submit  this  information. 

a)  A  citation  to  the  specific  statute  which  authorizes  each  set  of  rules  and  the  specific  statute 
which  each  set  of  rules  is  implementing  or  interpreting. 

b)  A  list  of  the  programs  and  organizational  units  of  the  agency  which  are  related  to  each 
set  of  rules. 

c)  An  estimate  of  the  cost  to  the  State  for  operation  of  the  agency  programs  related  to  each 
set  of  rules  and  for  enforcement  or  monitoring  of  compliance  with  the  rules. 

d)  An  estimate  of  the  extent  of  compliance  and  non-compliance  by  the  affected  public  with 
each  set  of  rules,  and  the  number  and  extent  of  variances  permitted  by  the  agency  to  each 
set  of  rules. 

e)  An  estimate  of  the  effect  of  each  set  of  rules  on  state  revenue. 

f)  An  estimate  of  the  economic  effect  on  the  persons  and  groups  which  are  regulated  by  each 
set  of  rules. 
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g)  A  discussion  of  the  public  need  for  the  regulation  provided  by  each  set  of  rules.  This  discus- 
sion should  include  evidence  of  any  harm  that  would  result  to  the  public  health,  welfare 
or  safety,  if  the  rules  were  repealed. 

Section  250. 1 100    Staff  Review 

The  staff  of  the  Committee  will  review  each  set  of  rules.  Such  staff  review  will  be  based  on  the 
criteria  in  Section  250.1400.  The  staff  may  raise  questions  or  problems  as  a  result  of  its  review  and 
will  discuss  these  questions  or  problems  with  the  agency.  The  agency  will  be  allowed  at  least  60 
days  to  provide  written  responses  to  any  questions  raised. 

Section  250.1200    Public  Hearings 

The  Committee  will  hold  one  or  more  public  hearings  during  the  review  of  the  rules  in  each  subject 
to  gather  information  and  views  from  interested  persons  and  groups,  when  it  finds  that  such  a  hearing 
is  necessary  for  a  complete  review  of  the  rules.  The  Chairman  of  the  Committee  may  designate  a 
subcommittee  for  the  purpose  of  holding  such  public  hearings.  The  agenda  of  such  hearings  shall 
be  published  in  the  Register  as  provided  in  Section  7.02(c)  of  the  Act.  Each  agency  whose  rules  are 
the  subject  of  a  public  hearing  will  be  notified  of  the  hearing.  Testimony  which  is  presented  at  such 
hearings  will  be  considered  by  the  Committee  in  its  review  of  the  rules  as  it  relates  to  the  criteria 
in  Section  250.1400. 

Section  250.1300    Grouping  of  Rules 

The  Committee  may  further  group  rules  together  by  agency,  or  by  subject  to  facilitate  the  conduct 
of  the  review  or  to  report  the  findings  to  the  Committee. 

Section  250.1400    Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  each  set  of  rules: 

a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rules? 

2)  Does  each  part  of  the  rules  comply  with  the  statutory  authority  and  legislative  intent 
on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rules  comply  with  state  and  federal  constitutions,  state  and 
federal  law,  and  case  law? 

4)  Do  they  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rules? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rules  and  for  any  regulation 
of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the  rules 
as  well  as  less  costly  alternatives? 
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3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Were  the  rules  adopted  in  compliance  with  the  Act? 

2)  Were  the  rules  adopted  in  compliance  with  the  requirements  of  the  Rules  Division 
(see  1  111.  Adm.  Code  160)? 

3)  Were  the  rules  adopted  in  compliance  with  any  additional  requirements  which  have 
been  imposed  on  the  agency  by  state  or  federal  law? 

4)  Were  the  rules  adopted  in  compliance  with  the  agency's  own  rules  for  its  rulemaking 
process? 

5)  Has  the  agency  been  responsive  to  public  comments  which  have  been  made  on  the 
rules  and  to  related  requests  for  rulemaking? 

d)  Additional 

1)  Has  the  agency  shown  that  the  rules  are  necessary?  Has  the  agency  shown  that  there 
is  a  public  need  for  the  regulation  embodied  in  the  rules? 

2)  Are  the  rules  accurate  and  current  in  relation  to  agency  operations  and  programs? 

3)  Are  the  rules  free  of  overlaps  and  conflicts  between  requirements  and  between  regula- 
tory jurisdictions? 

Section  250. 1 500    Staff  Report;  Agency  Response 

The  staff  will  report  the  results  of  its  review  to  the  Committee.  The  staff  report  may  include  recom- 
mendations for  any  of  the  types  of  action  listed  in  Section  250.1700.  Such  recommendations  shall 
be  only  advisory  to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  Each  agency  whose  rules  are  being  reviewed  shall  be  given  an  opportunity  to  submit  its  views 
and  comments  on  the  staff  report  in  writing  prior  to  the  hearing  by  the  Committee. 

Section  250.1600    Hearing  on  Staff  Report 

The  Joint  Committee  shall  hold  a  hearing  on  each  staff  report  in  its  review  of  rules  in  a  subject. 
Such  a  hearing  may  be  conducted  as  part  of  other  hearings  of  the  Committee.  The  agenda  of  such 
a  hearing  will  be  published  in  the  Register  as  provided  in  Section  7.02(c)  of  the  Act.  At  the  hearing 
the  Committee  will  consider  the  rules  and  the  staff  report  in  relation  to  the  criteria  in  Section  250.1400. 
Written  or  oral  testimony  by  the  agencies  and  testimony  received  at'  public  hearings  held  as  provided 
Section  250.1200  will  also  be  considered. 

Section  250. 1700     Actions  as  Results  of  Review 
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In  response  to  problems  which  are  discovered  in  the  rules  as  a  result  of  its  review,  the  Committee 
may  take  any  of  these  types  of  actions: 

a)  Object  to  specific  rules  which  were  reviewed.  Such  objections  to  rules  shall  be  made  as  dis- 
cussed in  Section  250.1800. 

b)  Recommend  rulemaking  or  some  other  type  of  action  by  agencies.  This  type  of  action  may 
include  recommending  changes  in  the  rulemaking  process  which  is  followed  by  agencies  or 
coordination  of  rulemaking  between  agencies.  Such  action  shall  be  taken  as  discussed  in 
Section  250.2100. 

c)  Recommend  further  study  of  the  problems  by  a  legislative  committee,  commission  or  other 
unit. 

d)  Draft  specific  legislation  to  correct  the  problem.  Such  legislation  will  be  approved  by  a  major- 
ity vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 

Section  250.1800    Actions:  Objections 

If  the  Committee  finds  that  a  rule  or  a  set  of  rules  does  not  meet  one  or  more  of  the  criteria  in 
Section  250.1400,  it  will  object  to  the  rule  as  provided  in  Section  7.07  of  the  Act.  In  five  working 
days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  objection  to  the  agency. 
The  form  used  for  this  purpose  is  shown  in  Illustration  H.  A  statement  of  specific  objections  to  the 
rule  shall  be  included. 

Section  250.1900    Agency  Response  to  Objection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
the  rationale  for  the  response.  The  response  should  be  made  on  the  form  shown  in  Illustra- 
tion I. 

b)  The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

1)  Amend  the  rule  to  meet  all  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rule.  The  agency  should  state  the  specific  objections  of  the  Committee  or 
other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 
the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rule.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  rule. 

Section  250.2000    Failure  to  Respond 
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a)  Failure  of  an  agency  to  respond  to  an  objection  to  a  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

b)  Failure  of  an  agency  to  complete  rulemaking  which  was  started  in  response  to  an  objection 
within  180  days  of  the  notice  of  the  rulemaking  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rule. 

Section  250.2100    Actions:  Recommend  Agency  Action 

If  the  Committee  finds  that  a  set  of  rules  raises  problems  which  require  new  rulemaking  or  some 
other  type  of  action  by  an  agency  the  Committee  will  recommend  such  action  to  the  agency.  In  five 
working  days  after  the  day  of  the  hearing,  the  Committee  will  certify  the  fact  of  such  recommendation 
to  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  J.  A  statement  of  the  specific 
recommended  actions,  the  reasons  for  the  recommendation  and  the  date  by  which  the  agency  should 
respond  shall  be  included.  The  Committee  will  monitor  whether  agencies  take  the  actions  which  it 
recommends  as  a  result  of  its  review.  Agencies  should  inform  the  Committee  of  actions  which  are 
being  taken  in  response  to  such  recommendations. 

Section  250.2200    Recommend  Legislation 

If  an  agency  refuses  to  remedy  an  objection  to  a  rule  or  set  of  rules,  or  fails  to  take  recommended 
action,  the  Committee  may  draft  legislation  to  address  the  problems.  Such  legislation  will  be  approved 
by  a  majority  vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 


496 


1    ILLINOIS  ADMINISTRATIVE  CODE CHAPTER  II,  §  260 


TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  260 
COMPLAINT  REVIEWS  OF  EXISTING  RULES 

Section 

260.100        Authority  and  Purpose 

260.200        Definition  of  Complaint 

260.300        Items  to  be  Included  in  Complaints 

260.400        Staff  Review 

260.500        Complaints  About  Policies  Not  in  Rules 

260.600        Staff  Report 

260.700        Criteria  for  Review 

260.800        Hearing  by  the  Committee 

260.900        Objection 

260.1000      Agency  Response  to  Objection 

260.1100      Failure  to  Respond 

260.1200       Recommend  Legislation 

260.1300      Notice  to  Persons  Making  Complaint 

ILLUSTRATION  H    Certification  of  Objection  to  Existing  Rules 

ILLUSTRATION  I      Agency  Response  to  Joint  Committee  Objection  to  Existing  Rules 

ILLUSTRATION  J     Certification  of  Recommendation 

AUTHORITY:  Implementing  Sections  7.04  and  7.07  and  authorized  by  Section  7.09  of  the  Illinois 
Administrative  Procedure  Act  (111.  Rev.  Stat.  1977,  ch.  127,  pars.  1007.04, 1007.07  and  1007.09). 

SOURCE:  Adopted  at  3  111.  Reg.  34,  p.  219,  effective  August  24, 1979;  rules  repealed,  new  rules  adopted 
and  codified  at  4  111.  Reg.  49,  p.  166,  effective  December  1,  1980;  amended  at  6  111.  Reg.  9314,  effective 
August  1, 1982. 

Section  260.100    Authority  and  Purpose 

The  Committee  will  review  rules  of  state  agencies  based  on  complaints  received  from  interested  per- 
sons or  groups  as  provided  in  this  part.  This  type  of  review  of  rules  is  authorized  by  Sections  7.04 
and  7.07  of  the  Act.  Review  of  rules  by  the  Committee  as  provided  in  this  part  is  in  the  nature 
of  a  legislative  investigation  and  is  not  a  prerequisite  in  any  way  for  judicial  review  of  rules. 

Section  260.200    Definition  of  Complaint 

For  the  purposes  of  this  part,  a  complaint  will  consist  of  any  written  communication  received  by 
the  Committee  which  raises  questions  which  are  related  to  the  criteria  in  Section  260.700.  Complaints 
may  address  one  or  more  of  the  following: 

a)  An  existing  rule  of  an  agency. 

b)  The  failure  of  an  agency  to  fully  or  properly  enforce  its  rules. 

c)  The  absence  of  rules  which  are  required  by  statute  or  are  necessary  for  the  proper  conduct 
of  an  agency  program  or  function. 

d)  An  agency  policy  which  is  applied  generally,  but  is  not  embodied  in  the  rules  of  the  agency. 

Section  260.300    Items  to  be  Included  in  Complaints 
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a)  Complaints  should  be  sent  to  the  Director  at  this  address: 

Joint  Committee  on  Administrative  Rules 
509  South  Sixth  Street,  Room  500 
Springfield,  Illinois  62701 

b)  Each  complaint  should  include  these  items: 

1)  A  discussion  of  the  issues  involved. 

2)  The  names  and  addresses  of  the  persons  or  groups  making  the  complaint. 

3)  The  agency  whose  rules,  policies,  or  practices  are  being  questioned. 

4)  The  specific  rule  or  set  of  rules  involved. 

5)  A  description  of  the  effect  of  the  rules,  policies  or  practices  on  the  persons  or  groups 
making  the  complaint. 

6)  A  discussion  of  any  additional  facts  necessary  to  understand  the  issues. 

7)  A  discussion  of  how  the  issues  relate  to  the  criteria  in  Section  260.700. 
(Source:    Amended  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  260.400    Staff  Review 

The  staff  of  the  Committee  will  review  each  complaint.  The  staff  may  raise  questions  or  problems 
as  a  result  of  its  review  and  will  discuss  these  questions  or  problems  with  the  agency.  Such  staff 
review  will  be  based  on  the  criteria  in  Section  260.700.  The  staff  will  try  to  insure  that  the  agency 
is  aware  of  the  substance  of  the  complaint  and  the  results  of  the  staff  review. 

Section  260.500    Complaints  About  Policies  Not  in  Rules 

When  a  complaint  is  received  which  alleges  that  an  agency  has  a  policy  which  is  not  embodied  in 
rules,  the  Committee  will  encourage  the  persons  making  the  complaint  to  petition  the  agency  as  pro- 
vided in  Section  8  of  the  Act. 

Section  260.600    Staff  Report 

The  staff  shall  report  the  results  of  its  review  to  the  Committee.  The  staff  report  will  present  evidence 
of  possible  problems  with  the  rules  in  relation  to  the  criteria  in  Section  260.700.  The  report  may 
include  recommendations  for  action  by  the  Committee.  Such  recommendations  shall  be  only  advisory 
to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other  action. 

Section  260.700    Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  rules  based  on  a  complaint: 
a)     Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rules? 

2)  Does  each  part  of  the  rules  comply  with  the  statutory  authority  and  legislative  intent 
on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 
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3)  Does  each  part  of  the  rules  comply  with  state  and  federal  constitutions,  state  and 
federal  law,  and  case  law? 

4)  Do  they  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rules? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rules  and  for  any  regulation 
of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the  rules 
as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Were  the  rules  adopted  in  compliance  with  the  Act? 

2)  Were  the  rules  adopted  in  compliance  with  the  requirements  of  the  Rules  Division 
(see  1  111.  Adm.  Code  160)? 

3)  Were  the  rules  adopted  in  compliance  with  any  additional  requirements  which  have 
been  imposed  on  the  agency  by  state  or  federal  law? 

4)  Were  the  rules  adopted  in  compliance  with  the  agency's  own  rules  for  its  rulemaking 
process? 

5)  Has  the  agency  been  responsive  to  public  comments  which  have  been  made  on  the 
rules  and  to  related  requests  for  rulemaking? 

d)  Additional 

1)  Has  the  agency  shown  that  the  rules  are  necessary?  Has  the  agency  shown  that  there 
is  a  public  need  for  the  regulation  embodied  in  the  rules? 

2)  Are  the  rules  accurate  and  current  in  relation  to  agency  operations  and  programs? 

3)  Are  the  rules  free  of  overlaps  and  conflicts  between  requirements  and  between  regula- 
tory jurisdictions? 

Section  260.800    Hearing  by  the  Committee 

Any  one  of  the  officers  of  the  Committee  may  place  a  complaint  on  the  agenda  of  the  Committee 
to  consider  the  rules.  Such  action  will  be  based  on  evidence  of  possible  problems  with  the  rules  in 
relation  to  the  criteria  in  Section  260.700.  A  complaint  will  not  be  placed  on  the  agenda  if  the  officers 
find  that  the  same  issues  have  been  previously  considered  by  the  Committee,  unless  the  complaint 
reveals  substantial  information  which  was  not  available  to  the  Committee  at  that  time.  At  the  hearing 
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the  persons  making  the  complaint  and  the  agency  will  be  allowed  to  present  their  views.  If  the  Commit- 
tee finds  that  other  persons  or  groups  are  directly  affected  by  the  rule,  such  persons  or  groups  will 
also  be  allowed  to  present  their  views  orally  or  in  writing. 

Section  260.900    Objection 

If  the  Committee  finds  that  a  rule  which  is  the  subject  of  a  complaint  does  not  meet  one  or  more 
of  the  criteria  in  Section  260.700,  it  will  object  to  the  rule  as  provided  in  Section  7.07  of  the  Act. 
In  five  working  days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  objection 
to  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  H.  A  statement  of  specific 
objections  to  the  rule  shall  be  included. 

Section  260.1000    Agency  Response  to  Objection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
the  rationale  for  the  response.  The  response  should  be  made  on  the  form  shown  in  Illustra- 
tion I. 

b)  The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

1)  Amend  the  rule  to  meet  all  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rule.  The  agency  should  state  the  specific  objections  of  the  Committee  or 
other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 
the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rule.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  rule. 

Section  260.1 100    Failure  to  Respond 

a)  Failure  of  an  agency  to  respond  to  an  objection  to  a  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

b)  Failure  of  an  agency  to  complete  rulemaking  which  was  started  in  response  to  an  objection 
within  180  days  of  the  notice  of  the  rulemaking  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rule. 

Section  260.1200     Recommend  Legislation 

If  an  agency  refuses  to  remedy  an  objection  to  a  rule  or  set  of  rules,  the  Committee  may  draft  legis- 
lation to  address  the  problems.  Such  legislation  will  be  approved  by  a  majority  vote.  It  will  then 
be  introduced  in  either  house  of  the  General  Assembly. 
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Section  260.1300     Notice  to  Persons  Making  Complaint 

The  Director  will  try  to  insure  that  the  persons  or  groups  making  the  complaint  are  aware  of  the 

result  of  the  Committee  review  and  the  nature  of  the  agency  response. 
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Section  260.ILLUSTRATION  H    Certification  of  Objection  to  Existing  Rules 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Sections  7.04  and 
7.07  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

Rules  objected  on  (Date)  to  the  (Name  of  Agency)'s  rules  entitled  or  concerning 

(Title  or  Subject  of  Rules)  which  appear  at (Page  or  Location  Identification)  in  the 

agency's  rules. 

A  statement  of  the  specific  objections  of  the  Joint  Committee  accompanies  this  certification. 

Please  take  notice  that  failure  to  respond  to  this  objection  within  90  days,  or  failure  to  complete 
rulemaking  initiated  in  response  to  this  objection  within  180  days  of  the  receipt  of  this  Certification 
of  Objection  shall  constitute  a  refusal  to  remedy  the  objection. 

Certified (Date). 


(Signature) 
(By:  


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  sworn  to  before  me  this (Date)  day  of (Month),  19 (Year). 


Notary  Public 
(See  Sections  250.1800  and  260.900) 
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Section  260.ILLUSTRATION  I    Agency  Response  to  Joint  Committee  Objection  to  Existing 
Rules 


Date: 


Agency: 


Title  and  Subject  of  Rule: 


Response  (Check  One ):_ 


Initiate  rulemaking  to  repeal  the  rule(s)  to  meet 
the  Joint  Committee's  objection 

Initiate  rulemaking  to  amend  the  rule(s)  to  meet 
the  Joint  Committee's  objection 

Refusal  to  initiate  rulemaking  to  remedy  the  Joint 
Committee's  objection 


If  rulemaking  will  be  initiated,  date  notice  of  proposed  rulemaking  was,  or  is  expected  to  be,  published 
in  the  Illinois  Register 

Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each  of  the  specific  objections  raised  by  the  Joint  Committee,  indicating  clearly  the 
intended  action  of  the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use 
Additional  pages  as  necessary.) 


Signature  of  Agency  Official 


(See  Sections  250.1900  and  260.1000) 


so: 
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Section  260.ILLUSTRATION  J    Certification  of  Recommendation 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  on (Date),  pursuant  to  Section 

7.04(3),  7.04(1)  and  7.08  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee 

on  Administrative  Rules  as  a  result  of  its  review  of  rules  entitled  or  concerning (Title 

or  Subject  of  Rules)  recommended  rulemaking  or  other  administrative  action  by (Name 

of  Agency). 

A  statement  of  the  specific  recommendation  of  the  Joint  Committee  and  reasons  for  the  recommenda- 
tion accompanies  this  certification. 

Please  take  notice  that  failure  to  act  to  implement  this  recommendation  within  reasonable  time  shall 
be  considered  by  the  Joint  Committee  as  a  refusal  to  remedy  the  situation. 

Certified (Date) 


(Signature) 
(By:  


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  sworn  to  before  me  this (Date)  of (Month),  19 (Year). 


Notary  Public 
(See  Section  250.2100) 


Printed  by  authority  of  the  State  of  Illinois 
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